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AMEND HOME RULE ACT— COUNCIL EMERGENCY ACTS 
H.R. 5927, H.R. 5928 AND H.R. 6147 



wednesday, decebibeb 5, 1979 

House of Representatives, 
Subcommittee on Government Affairs and Budget, 

Committee on the District of Columbia, 

Washington^ D,C. 

The subcommittee met, pursuant to notice, at 9:45 a.m., in room 
1310, Longworth House Office Building, Hon. Walter E. Fauntroy 
(chairman of the subcommittee) presiding. 

Members present: Delegate Fauntroy and Representative McKin- 
ney. 

Also present: Stephen A. Horblitt, subcommittee staff assistant; 
Elizabeth D. Lunsf ord, committee general counsel ; James T. Clark, 
legislative counsel ; Dale Maclver, counsel ; Harry M. Singleton, mi- 
nority chief counsel ; Karen Ramos-Bates, minority staff assistant ; and 
Howard Lee, legislative counsel to Mr. Fauntroy. 

Mr. Fauntroy. The Subcommittee on Government Affairs and 
Budget will come to order. 

Today, we begin hearings on H.R. 5927, a bill to set out the condi- 
tions under which the Council of the District of Columbia may enact 
emergency acts, and for other purposes, and also H.R. 5928, a bill to 
amend the District of Columbia Self-Government and Governmental 
Reorganization Act to eliminate the congressional review period for 
acts of the Council of the District other than acts relating to crimes, 
criminal procedure, and prisoners, and acts proposing amendments to 
title IV of such act. 

[Copies of H.R. 5927 and H.R. 5928, introduced by Messrs. Faunt- 
roy, Dellums, and McKinney on November 16, 1979, together with 
staff memorandum, follow :] 

[H.R. 5027. 06th Cong.. 1st sess.] 

A BILL To set out the conditions under which the Council of the District of Columbia 
may enact emergency acts, and for other purposes 

Be it enacted hy the Senate and House of Representatives of the United States 
of America in Congress assembled. That section 412(a) of the District of 
Columbia Self-Oovernment and Governmental Reorganization Act is amended 
(1) by desisrnatins: tbe existing text as paragraph (1) : (2) by deleting "ninety 
davs" and inserting: in lien thereof "one hundred and eighty days" ; and (3) by 
addins: at the end thereof the following new paragraph : 

"(2) In no case shall any emergency act be passed by the Conncil arising out 
of or in connection with any emergency situation if su^'h act is for the same 
purpose and covers, in whole or in part, the same subiect matter as any prior 
emergency act and is based on the same emergency as that on which such prior 

(1) 
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act was based. The provisions of this paragraph shall not be applicable with 
respect to any emergency act of Council amending an emergency act in effect on 
the date of the enactment of this paragraph in order to extend the effective date 
of such act in compliance with subsection (d) of this section.". 

(b) Section 412 of the District of Columbia Self-Government and Govern- 
mental Reorganization Act is amended by adding at the end thereof the following 
new subsection : 

"(d) Except as provided in this subsection, in any case in which an act is 
passed pursuant to subsection (a) (1) of this section on the basis of an emer- 
gency, including any act so passed by the Council and still in effect on the date 
of the enactment of this subsection, such emergency act, including all amendments 
thereto, shall terminate on the date of termination provided in such act, or upon 
the expiration of the one-hundred-and-eighty-day ];)eriod following the date of 
enactment of such emergency act, whichever first occurs. In any case in which 
the Council, during such one-hundred-and-eighty-day period, passes and trans- 
mits to the Speaker of the House of Representatives and the President of the 
Senate an act under the regular order for the same purpose, and covering and 
limited to the same subject matter, as that contained in such emergency act, and 
the Congress adjourns sine die prior to the termination of the thirty-day period 
provided in section 602(c) of this Act for the consideration by Congress of such 
act of Council, the emergency act of Council shall remain effective until after the 
expiration of such thirty-day period, unless a disapproving resolution is passed 
in accordance with section 602(c) (1) or (2). 



[H.R. 5928, 96th Cong., Ist sees.] 

A BILL To amend the TMstrlrt of roin^'hln Self Oovernment and rjovernmental Reorf^ani- 
zation Act to eliminate tbe congressional review period for acts of the Council of the 
District other than nets relatinir to rrinies. criminal procedure, and prisoners and acts 
proposing amendments to title IV of such Act 

Be it enacted by the Senate and How^e of Representatives of the United States 
of America in Congress assembled, That section €02 (c) (1) of the District of 
Columbia Self-Government and Governmental Reorganization Act is amended 
by striking out the second and third sentences thereof and inserting in lieu there- 
of the following: "Except as provided in paragraph (2), no such act shall take 
effect until the day such act is transmitted by the Chairman to the Speaker of 
the House of Representatives and the President of the Senate.". 

Sec. 2. (a) The amendment made by the first section of this Act shall apply 
with respect to acts of the Council of the District of Columbia transmitted to the 
Speaker of the House of Representatives and President of the Senate on or after 
the date of the enactment of this Act. 

(b) Any act of the Council of the District of Columbia transmitted to the 
Speaker of the House of Representatives and Pre^-ident of the Senate before the 
date of the enactment of this Act which has not become law or been disapproved 
by the Congress as of such date shall take effect on the date of the enactment of 
this Act 



Staff Section-by- Section Analysis and Background 
backobound 

On October 19, 1979, the Superior Court of the District of Columbia handed 
down its decision in the Washington Home Ownership Council v. District of 
Columbia, et al, (Civil Action No. 10624-79). This cape involved an application 
for a declaratory judgment that certain emergency acts of the District of Colum- 
bia City Council relating to the sale, acquisition, and development of real estate 
for cooperative or condominum ownership in the District were unlawfully en- 
acted. Specifically, the Court was asked to rule whether the District of Columbia 
Self-Government and Governmental Reorganization Act — The Home Rule Act — 
permits the Council to enact successive or similar emergency legislation. In 
reaching its decision, the Court noted that : 

"When the legislative history of the Home Rule Act and the 1978 Amendments 

reto is considered, the only natural and logical conclusion that can be reached 

-. Jiat the Congrress did not confer upon the Council the power to enact "emer- 
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gency'' legislation of indefinite duration through repeated use of emergency 
poiwer." 

The Superior Court then held : 

". . . that the successive enactment of substantially the same substantive pro- 
visions of law through the emergency power, maintaining such provisions in 
effect for more than 90 days without a second reading or submission for Con- 
gressional review is, with respect to the statutes at issue before the court, un- 
lawful." 

This ruling had an immediate and dramatic effect upon the mortgage lending 
industry in the District of Columbia. The ruling was followed by a decision by 
the Federal National Mortgage Association that it would no longer buy home 
mortgages on property in the District of Columbia. The Federal Home Loan 
Mortgage Corporation, private participants in the secondary mortgage market, 
and other residential mortgage lenders, took similar action. 

The basis for these decisions was tliat tlie ruling of the Superior Court called 
into question the validity of the Interest Rate Modification Second Emergency 
Act of 1979 (EA 3-i9). Although, this piece of emergency legislation was not 
before the Council in the case of the WasMngton Home Ownership Council v. 
District of Columbia, et aZ., the basic legal principle still applied and the legality 
of EA 3-79 was called into question. EA 3-79 was emergency legislation enacted 
on October 5, 1979, that raised the usury limitation on residential mortgage 
from 11 percent to 15 percent. 

In response to this uncertainty which precipitated a mortgage lending crisis 
in the District of Columbia, the Council adopted permanent legislation to lift 
the usury ceiling to 15 percent. However, that legislation, the Interest Rate 
Modification Act of 1979 (District of Columbia Act 3-119), would not have taken 
effect for 30 legislative days from the date the Act was transmitted to the 
Speaker of the House and the President of the Senate, a Congressional layover 
period set in the Home Rule Act (Public Law 93-198) Sec. 602 (c)(1), D.C. 
Code, title 1, Sec. 147 (c) (1). 

In response to this crisis, and the need to remove the uncertainty in the 
mortgage lending industry, the Congress considered and approved, and the 
President signed into law on November 20, 1979, H.R. 5811 H.R. 5811 waived for 
this Act only (3-119) the required Congressional Review period for legislation 
passed by the District of Columbia City Council and thus permitted the Interest 
Rate Modification Act of 1979 (Act No. 3-119), which was permanent legislation 
to take effect upon signature by the President. 

This action removed the uncertainty which had plagued lenders, real estate 
agents, home builders, and home buyers and sellers. 

H.R. 5811 dealt effectively with the crisis described above. There continues to 
be uncertainty concerning the successive enactment of other emergency legisla- 
tion and there will continue to be the potential for ensuing diflSculties which may 
result from a failure to clarify the capacity of the City Council of the District 
of Columbia to enact successive emergency acts. 

There are several methods to remedy the problem. One remedy would be 
specifically to clarify the conditions under which the District of Columbia City 
Council may enact emergency legislation. Another alternative — which is broader 
in its rpach — ^would be to substantially eliminate the Congressional layover period. 
A third alternative action would be measures somewhere between the previous 
two alternatives. 

H.R. 5927, a bill to set out the conditions under which the Council of the Dis- 
trict of Columbia may enact emergencv acts, and for other purposes and H.R. 
5928, a bill to amend the District of Columbia Self -Government and Governmental 
Reorganization Act to eliminate the Congressional review period for acts of the 
Council of the District, other than acts relating to crimes, criminal procedure, 
and prisoners and acts proi)osing amendments to Title IV of such Act, have 
been introduced as a result of, and in response to, the recent crisis on mortgage 
funds precipitated bv questions concerning the use of emergency legislative power 
by the District of Columbia Government. 

Summary of H.R. 5927, Emergency Acts of the Council 

H.R. 5927 makes the following changes in Sec. 412 of the Home Rule Act. 

Page 1 — Emergency acts adopted by the Council will be in effect up to 180 
davs rather than 90 days. 

Page 2 — ^A new paragraph (2) in Subsection 412(a) provides that hereafter 
when the Council has adopted an emegency act it cannot adopt a second emer- 
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gency act based on the same emergency and for the same purpose and subject 
matter as the first emergency act 

A new subsection (d) is added to Section 412, to do two things: First, an 
emergency act expires 180 days after enactment or sooner if provided in the 
emergency act. This applies to any Council Act which when H.R. 5927 becomes 
law has not been in effect for the 90 days presently allowed by Sec. 412. 

Second, if the Council has passed permanent legislation to extend beyond the 
life of an emergency act but Congress adjourns sine die before the permanent 
legislation has taken effect, the emergency act will continue in effect beyond 
its normal 180 day life and until the permanent legislation takes effect or is 
vetoed by Congress. 

Summary of H.R. 5928, Eliminating the SO Day Congressional Review Period 
for Most Council Acts 

H.R. 5928 strikes 2nd & 3rd sentences of Sec. 602(c) (1) of the Home Rule Act. 
The deleted sentences delay the effective date of most Council Acts for 30 legis- 
lative days, allow Congress to veto Council Acts by adopting a concurrent resolu- 
tion, and refer to special floor procedures in Sec. 604. 

A new sentence delays the effective date of Council Acts until copies are 
transmitted to the House and Senate. 

Sec. 2(a) & (b) of H.R. 5928 makes effective immediately any Council Act 
which has already been transmitted to Congress before the day H.R. 5928 be- 
comes law. 

ExcEBPTS Fbom Home Rule Act, as Amended . . . "The District of Columbia 

SeLF-GOVEBNMENT and GrOVEBNMENTAL ReOBOANIZATION ACT OF 1973 (P.L. 

93-198) 

Sec. 412. (a) The Council, to discharge the powers and duties imposed herein, 
shall pass acts and adopt resolutions, upon a vote of a majority of the members 
o^ the Council present and voting, unless otherwise provided in this Act or by 
the Coimcil. The Coimcil shall use acts for all legislative purposes. Each proposed 
act (other than an act to which section 446 applies)'' shall be read twice in 
substantially the same form, with at least thirteen days intervening between 
each reading. Upon final adoption by the Council each act shall be made im- 
mediately available to the public in a manner which the Council shall determine. 
If the Council determines, by a vote of two-thirds of the members, that emergency 
circumstances make it necessary that an act be passed after a single reading, or 
that it take effect immediately upon enactment, such act shall be effective for a 
period of not to exceed ninety days. Resolutions shall be used to express simple 
determinations, decisions, or directions of the Council of a special or temporary 
character. 

(b) A special election may be called by resolution of the Council to present 
for an advisory referendum vote of the people any proposition upon which the 
Council desires to take action. 

(c) A majority of the Council shall constitute a quorum for the lawful con- 
vening of any meeting and for the transaction of business of the Council, except 
a lesser number may hold hearings. 

Sec. 602. (c) (1) Except acts of the Council which are submitted to the President 
in accordance with the Budget and Accounting Act, 1921, any act which the Coun- 
cil determines according to section 412(a), should take effect immediately because 
of emergency circumstances, and acts proposing amendments to title IV of this 
Act, the Chairman of the Council shall transmit to the Speaker of the House 
of Representatives and the President of the Senate a copy of each act passed 
by the Council and signed by the Mayor, or vetoed by the Mayor and repassed 
by two-thirds of the Council present and voting, each act passed by the Council 
and allowed to become effective by the Mayor without his signature, and each 
initiated act and act subject to referendum which has been ratified by a major- 
ity of the registered qualified electors voting on the initiative or referendum.*^ 



7 The language iu parentheses was added to Section 412(a) by Section 1(4) of Public 
Law ^^5-026. 

"Section 1(2) (A) of Public Law 95-626 amended the first sentence of Section 602(c) 
(1), by striking out the parenthetical clause (and with respect to which the President 
has not sustained the Mayor's veto) ; by substituting "each" for "and every" ; and by 
adding a new clause, at the end of the sentence, as to initiated acts and acts subject to 
referendum. 
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Except as provided in paragraph (2), no such act shall take effect until the end 
of the 30-day period (excluding Saturdays, Sundays, and holidays, and any 
day on which neither House is in session because of an adjournment sine die, a 
recess of more than 3 days, or an adjournment of more than 3 days) beginning 
on the day such act is transmitted by the Chairman to the Speaker of the 
House of Representatives and the President of the Senate and then only if 
during such 30-day period both Houses of Congress do not adopt a concurrent 
resolution disapproving such act.*^ The provisions of section 604, except subsec- 
tions (d), (e), and (f) of such section, shall apply with respect to any con- 
current resolution disapproving any act pursuant to this paragraph. 

(2) In the case of any such act transmitted by the Chairman with respect to 
any Act codified in titles 22, 23, or 24 of the District of Columbia Code, such 
act shall take effect at the end of the 30-day period beginning on the day such 
act is transmitted by the Chairman to the Speaker of the House of Representa- 
tives and the President of the Senate only if during such 30-day period one 
House of Congress does no adopt a resolution disapproving such act. The provi- 
sions of section 60^, relating to an expedited procedure for consideraticm of 
resolutions, shall apply to a simple resolution disapproving such act as specified 
in this paragraph. 



CONGRESSIONAL ACTION ON CEBTAIN DISTRICT MATTERS 

Sec. 604. (a) This section is enacted by Congress — 

(1) as an exercise of the rulemaking power of the Senate and the House 
of Representatives, respectively, and as such these provisions are deemed a 
part of the rule of each House respectively, but applicable only with respect 
to the procedure to be followed in that House in the case of resolutions 
described by this section ; and they supercede other rules only to the extent 
that they are inconsistent therewith ; and 

(2) with full recognition of the constitutional right of either House to 
change the rule (so far as relating to the procedure of that House) at any 
time, in the same manner and to the same extent as in the case of any 
other rule of that House. 

(b) For the purpose of this section, "resolution" means only a concurrent 
resolution, the matter after the resolving clause of which is as follows : "That 

the approves/disapproves of the action of the District of Columbia 

Council described as follows : .", the blank spaces therein being appro- 
priately filled, and either approval or disapproval being appropriately indicated ; 
but does not include a resolution which specifies more than one action. 

(c) A resolution with respect to Council action shall be referred to the Com- 
mittee on the District of Columbia of the House of Representatives, or the 
Committee on the District of Columbia of the Senate, by the President of the 
Senate or the Speaker of the House of Representatives, as the case may be. 

(d) If the committee to which a resolution has been referred has not reported 
it at the end of twenty calendar days after its introduction, it is in order to move 
to discharge the committee from further consideration of any other resolution 
with respect to the same Council action which has been referred to the committee. 

(e) A motion to discharge may be made only by an individual favoring the 
resolution, is highly privileged (except that it may not be made after the com- 
mittee has reported a resolution with respect to the same action), and debate 
thereon shall be limited to not more than one hour, to be divided equally between 
those favoring and those opposing the resolution. An amendment to the motion is 
not in order, and it is not in order to move to reconsider the vote by which the 
motion is agreed to or disagreed to. 

(f ) If the motion to discharge is agreed to or disagreed to, the motion may 
not be renewed, nor may another motion to discharge the committee be made 
with respect to any other resolution with respect to the same action. 

(g) When the committee has reported, or h^s been discharged from further 
consideration of, a resolution, it is at any time thereafter in order (even though 

» Section 1(2)(B) of Public Law 95-526 amended the 2nd sentence of Section 602 rc> 
(1), struck out "either House Is not In session", and inserted in lieu thereof "neither 
House is In session becauf^e of an adjournment sine die, a recess of more than 3 days, or 
an adjournment of more than 3 days". 
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a previous motion to the same effect has been disagreed to) to move to proceed 
to the consideration of the resolution. The motion is highly privileged and is 
not debatable. An amendment to the motion is not in order, and it is not in 
order to move to reconsider the vote by which the motion is agreed to or 
disagreed to. 

(h) Debate on the resolution shall be limited to not more than ten hours, 
which shall be divided equally between those favoring and those opposing the 
resolution. A motion further to limit debate is not debatable. An amendment 
to, or motion to recommit, the resolution is not in order, and it is not in order 
to move to reconsider the vote by which the resolution is agreed to or disagreed 
to. 

(i) Motions to postpone made with respect to the discharge from committee 
or the consideration of a resolution, and motions to proceed to the consideration 
of other business, shall be decided without debate. 

(j) Appeals from the decisions of the Chair relating to the application of 
the rules of the Senate or the House of Representatives, as the case may be, 
to the procedure relating to a resolution shall be decided without debate. 



District Council Act 3-119 
(Transmitted to the Speaker for Congressional Review) 



D.C. Act a-119— Interest Rate Modification Act of 1979— to amend Section 2 
of the D.C. Code (Tit. 20, Sec. 3301 eta.) to raise the interest rate to 15 percent 
on residential mortgage loans and certain consumer loans. This would apply to 
(1) 1st mortgage and 1st deeds of trust on residential property, with present 
ceiling of 11 percent; (2) all other mortgage loans and deeds of trust on resi- 
dential property, with present ceiling of 11% percent; (3) residential cooperative 
loans, with present ceiling of 12 percent; (4) demand loans, bridge loans, with 
installment loans over $25,000, commercial loans of $5,000 or less, and non-install- 
ment non-commercial loans, with present ceiling of 8 percent; and (5) install- 
ment loans up to $25,000 on Federally-insured bank or savings and loan with 
present ceiling of 11.5 percent. The act also repeals Regulation 74-21, "Establish- 
ing Interest Rates for Certain Loans" enacted August 1, 1974. 

Adopted by the Council Nov. 6 1979. 

Signed by the Mayor on Nov. 6, 1979. 

November 6, 1979. Received by Speaker. 

November 6. 1979. Received by Committee. 

(Note. — For Council Emergency Acts adopted 1975-1980, see Appendix D.) 
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Mr. Fauntroy. These bills have been introduced, of course, as a 
result, and in response to the recent crisis on mortgage funds pre- 
cipitated by questions concerning the use of emergency legislative 
power by the Council of the District of Columbia. (For listing of 
Council's Emergency Acts (adopted 1975-1980), see Appendix C 
hereof.) 

Our purpose in these hearings is to receive testimony on these two 
bills and to examine present legislative processes in order to struc- 
ture new and more efficient procedures. 

Additionally, it is important to establish a hearing record which 
illustrates our experience with existing procedures and events that 
led to the recent mortgage crisis. 

An examination of the congressional layover time for District of 
Columbia City Council acts indicates that the layover time becomes 
an acute problem during periods of congressional recess. 

For example, in 1979 City Council acts 3-55 through 3-81 had a 
congressional layover period of between 65 and 78 days. All these 
acts were received bv the Speaker of the House during the summer 
months of June, July, and August, and the 30-day layover period 
required was stretched out because of the congressional recess periods. 

It is this problem — among others — ^that niis hearing is designed 
to address. 

We are more than privileged to welcome our first witness today, 
my good friend and colleague, and proven champion of the rieht oi 
the District of Columbia residents to self-determination, the distin- 
guished ranking minority member of the Committee on the District 
of Columbia, Congressman Stewart B. McKinney. 

Congressman McKinney, it is a pleasure to have you, and we look 
forward eagerly to your testimony at this point. 

STATEMENT OF HON. STEWABT B. McEINNEY 

Mr. McKinney. Thank you, Mr. Chairman. 

Mr. Chairman, and members of the Subcommittee on Government 
Affairs and Budget, I am delighted to have the opportunity to appear 
before you today and to share with you my thoughts on these two 
important pieces of legislation, H.R. 5927 and H.R. 5928. 

H.R. 5927 would establish a new period of 180 days during which 
emergency legislation passed by the city would remain in effect. 
Further, under this bill, the city government would be limited to 
one emergency enactment of 180 days in length dealing with a simi- 
lar subject. 

H.R. 5928 would simply eliminate the congressional review period 
for acts passed by the city government with the exception of acts 
relating to crimes, criminal procedure, prisoners, and acts relating to 
Title IV of the Home Rule Act. 

Althoiigh I have supported each of these bills through my cospon- 
sorship, I now have some second thoughts about them. Whereas I 
still believe in the spirit of these bills, upon further reflection I feel 
that there is a better way to achieve the stated goals. 

H.R. 5927 

H.R. 5927 would establish a more strict timetable for the imposi- 
of emergency legislation. I agree that something needs to be done 
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to limit the number and the succession of emergency legislation 
passed by the Council, and H.R. 5927 is certainly a step in that direc- 
tion. As I stated at the full committee meeting during the recent 
crisis regarding the usury rate in the District of Columbia, if the 
matter is worth le^slating, then it ought to be done as permanent 
legislation — ^the citizens of the District of Columbia deserve no less. 
Thus far this legislation session, 69 percent of all Council acts 
have been of an emergency nature. In light of this record, I believe 
the question we should be asking ourselves is why is the city enacting 
so much emergency legislation. Does it have something to do with the 
time it takes under the congressional review process to enact matters 
into law? In any event, I do not believe that H.R. 5927 goes far 
enough to solve the problem. 

HJL 5928 

I have had similar thoughts regarding H.R. 5928. There is no one 
who is a bigger advocate of getting the Congress out of city affairs 
than I am, and H.R. 5928 would be a tremendous step down that road. 
However, upon retrospection, I am concerned about the practicality 
of the bill. 

On the one hand, the bill completely eliminates congressional 
review over all matters with the exception of matters relating to 
crimes, criminal procedure, treatment of prisoners, and Title IV of 
the Home Rule Act. 

FEDERAL INTEREST 

What happens when there is a matter which the city has legislated 
that involves a clear Federal interest? There is no efficient procedure 
for Congress to follow if it does not like that act. It would appear 
that in that event Congress would have to enact a law superseding 
the city law making for a very inefficient and cumbersome process. 
We must face the fact that this is the Nation's Capital and that 
there are going to be areas involving the Federal interest upon 
which the city is likely to legislate. We must take this into account 
as well as the storm of protest, if events of recent days are to be 
instructive, that is likely to come on the floor of the Ilouse if this 
bill is reported out by the full committee. 

The other problem with the bill, it seems, is the dual system it sets 
up. Matters relating to crimes, criminal procedure and the like would 
still be imder the old rules while everything else would escape the 
congressional review process. I do not understand why we would 
want to establish a two-tiered system such as this when the thought 
is to simplify the process and to remove Congress from meddling in 
strictly local affairs. 

AMENDMENTS PROPOSED BY H.R. 6147 

After a long and hard period of retrospection, I believe that I 
have come up with a solution to the problem which I intend to intro- 
duce in the form of a bill in the near future, which will combine 
certain features of both bills. 

[The bill was subsequently introduced on December 14, 1979, by Mr. 
McKinney, and Mrs. Fen wick as H.R. 6147, as follows :] 
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H.R. 6147, 96th Congress, 1st Session 

A BILL To amend the District of Columbia Self-Government and Governmental Reorga- 
nization Act to reduce from thirty to seven legislative days the period for congressional 
review of acts of the Council of the District of Columbia which do not Involve a Fed- 
eral interest, to allow such acts to take effect during a < ongressionil recess or adjourn- 
ment, to repeal the authority of the Council of the District of Columbia to enact tem- 
porary emergency legislation, and for other purposes 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 602 (c) of the District of CJolum- 
bia Self-Government and Governmental Reorganization Act (hereinafter in this 
Act referred to as the "Self-Government Act") is amended to read as follows: 

*'(c) (1) Except acts of the Council which are submitted to the President in 
accordance with the Budget and Accounting Act, 1921, and acts proposing 
amendments to title IV of this Act, the Chairman of the Council shall transmit 
to the Speaker of the House of Representatives and the President of the Senate 
a copy of each act passed by the Council and signed by the Mayor or vetoed by 
the Mayor and repassed by two-thirds of the Council present and voting, each 
act passed by the Council and allowed to become effective by the Mayor without 
his signature, and each initiated act and act subject to referendum which has 
been ratified by a majority of the registered qualified electors voting on the 
initiative or Teferendum. Each such act shall be referred by the Speaker of 
the House of Representatives to the Committee on the District of Columbia of the 
House of Representatives and by the President of the Senate to the Committee 
on Governmental Affairs of the Senate and shall take effect only In accordance 
with paragraph (2). 

"(2) (A)(1) Except as otherwise provided in subparagraphs (B) and (C), 
each act transmitted by the Chairman pursuant to paragraph (1) shall take 
effect at the end of the 7-day period (determined in accordance with paragraph 
(3) ) beginning on the day such act was transmitted by the Chairman to the 
Speaker of the House of Representatives and the President of the Senate unless 
before the end of such 7-day period both the Committee on the District of Colum- 
bia of the House of Representatives and the Committee on Governmental Affairs 
of the Senate find that such act involves a Federal interest. 

" (11 ) The Committee on the District of Columbia of the House of Representa- 
tives shall promptly hold a hearing for the purpose of receiving testimony con- 
cerning whether such act involves a Federal Interest upon the request of any 
Member of the House of Representatives (Including any Delegate to the Con- 
gress and the Resident Commissioner of Puerto Rico) for such a hearing. The 
Committee on Governmentiil Affairs of the Senate (or the appropriate subcom- 
mittee thereof) shall promptly hold a hearing for the purpose of receiving 
testimony concerning whether such act involves a Federal Interest upon the re- 
quest of any Senator for such a hearing. 

"(Ill) If both committees make such a finding under clause (1) within the 
7-day period prescribed in such clause, then such act shall not take effect until 
the end of the 30-day period (determined in accordance with paragraph (3)) 
beginning on the day such act was transmitted by the Chairman to the Speaker 
of the House of Representatives and the President of the Senate and shall take 
effect then only if during such 30-day period both Houses of Congress do not 
adopt a concurrent resolution disapproving such act. The provisions 61 section 
604, except subsections (d), (e), and (f) of such section, shall apply with re- 
spect to any concurrent resolution disapproving an act of the Council pursuant 
to this subparagraph. 

"(B) In the case of an act transmitted by the Chairman pursuant to para- 
graph (1) which was passed by the Council under the authority of the fourth 
sentence of section 412(a) and in which the Council declares that emergency cir- 
cumstances exist, such act shall take effect immediately upon a finding by either 
committee referred to In subparagraph (A), If made before the end of the 7-day 
period prescribed In such subparagraph, that such act does not Involve a Federal 
interest. 

"(C) (i) In the case of an act transmitted by the Chairman pursuant to para- 
graph (1) which is transmitted during a period when neither House of Con- 
gress is in session because of an adjournment sine die, a recess of more than 3 
days or an adjournment of more than 3 days, such act shall take effect on the 
day transmitted, but shall be subject to the provisions of subparagraph (A) 
(Including the provisions providing for the disapproval of such act) beginning 
on the day on which Congress reconvenes. 
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'*(ii) In the case of an act transmitted by the Chairman pursuant to para- 
graph (1) which has not taken effect pursuant to subparagraph (A) or (B) 
or been disapproved pursuant to subparagraph (A) when Congress adjourn sine 
die or begins a recess or adjournment of more than 3 days, such act shall take 
effect immediately upon such adjournment or recess, but shall be subject to the 
completion of the review prescribed by subparagraph (A) (including the dis- 
approval of such act authorized by such subparagraph) upon the reconvening 
of Congress. 

"(3) In computing any 7-day period or any 30-day period for the purposes of 
paragraph (2), there shall be excluded Saturdays, Sundays, and holidays and 
days on which neither House of Congress is in session because of an adjourn- 
ment sine die, a recess of more than 3 days, or an adjournment of more than 
3 days/'. 

Sec. 2. The fourth sentence of section 412(a) of the Self -Government Act is 
amended to read as follows : "If the Council determines, by a vote of two-thirds 
of the members present and voting, that emergency circumstances make it 
necessary that an act be passed after a single reading and the Council declares 
in such act that such emergency circumstances exist and states in such act the 
nature of the emergency circumstances, such act may be presented to the Mayor 
under setion 404(e) after a single reading.". 

Sec. 3. (a) Subsection (b) of section 604 of the Self-Go vemment Act is 
amended by striking out "District of Columbia Council" and inserting in lieu 
thereof "Council of the District of Columbia". 

(b) Subsection (c) of such section is amended by striking out "Committee 
on the District of Columbia of the Senate" and inserting in lieu thereof "Com- 
mittee on Governmental Affairs of the Senate". 

Sec. 4. The amendment made by the first section of this Act shall apply with 
respect to acts of the Council of the District of Columbia transmitted to the 
Speaker of the House of Representatives and President of the Senate on or 
after the date of the enactment of this Act. 

Mr. McKiNNEY. Under my proposal, acts passed by the local gov- 
ernment would be submitted to the Clerk of the House and the Presi- 
dent of the Senate in the usual way. They would be referred to the 
representative committees in the House and Senate responsible for 
District of Columbia affairs. The House Committee on the District 
of Columbia and its Senate counterpart would then have 7 working 
days to determine if the city act involves a Federal interest. If neither 
committee, or only one committee, finds a Federal interest involved, 
the act goes into effect at the end of the 7-day period. If both commit- 
tees find a Federal interest, then the old 30-calendar-day review period 
is reinstituted and only at that point can a resolution of disapproval 
be eutertained. 

Under my proposal, the City Council would not have the authority 
to enact emergency legislation. Upon a declaration of the existence of 
an emergency, by a two-thirds vote of the Council, the Council upon 
one reading can pass and send to the Mayor permanent legislation for 
enactment. Assuming the Mayor acts favorably, the act would then be 
submitted to Congress. If one or both committees responsible for Dis- 
trict of Columbia affairs makes an affirmative finding within 7 days 
that the act does not involve a Federal interest, the act would imme- 
diately become law. 

Should Congress be out of session upon the transmittal of a city act 
to the Clerk of the House and to the President of the Senate, or go 
into recess durin<r the consideration of such an act, the act will go into 
effect and remain in effect as law until Congress reconvenes and finishes 
the review process. 

Mr. Chairman and members of the subcommittee, I believe my pro- 
posal is more practical and workable. On the one hand, we preserve 
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the machinery by which Congress, acting out of concern for legitimate 
Federal interests, can interject itself into the legislative process of the 
citv in a fairly efficient and manageable way. 

On the other hand, we ease the cumbersome congressional review 
period by shortening it to 7 working days and perhaps even sliorter for 
emergency situations. In this way, the long waits and unpredictability 
as to when city acts would become law is eased tremendously, if not 
eliminated in many instances. 

In closing, I would only ask you, Mr. Chairman, and my colleagues 
to delay markup of the bills presently before the subcommittee until 
you have had an opportunity to consider and take testimony on this 
alternative proposal. 

Thank you. 

Mr. Fauntroy. Thank you, Mr. McKinney. Your thoughts, as usual, 
are most valuable and reasonable. I understand your discussion draft 
is the specific measure on which you would have us hold hearings and 
consider before any markup ? 

PROBLEMS INVOLATED 

Mr. McKtnney. That is right, Mr. Chairman. I find myself as you 
and I have often found ourselves, in a terrible quandary. I don't feel 
that what I would really like, which is for this committee to just dis- 
solve and disappear, is going to happen. I see that there are some Fed- 
eral interests. I am sure the chairman is well aware that the State 
Department is scurrying madly up and down the halls of Congress 
about the recently passed city legislation concerning the location of 
the chanceries of various embassies. There has been some concern ex- 
pressed by one of our colleagues, an important member of this com- 
mittee, about certain changes in the height of various buildings close to 
the U.S. Treasury. Finally, there has also been a certain concern about 
the Georgetown waterfront. 

I, myself, Mr. Chairman, don't feel that these issues necessarily 
involve a Federal interest, but there are many of our colleagues who 
usually support you — and I fully — who distinctly feel otherwise. 

What I have tried to do is come up with some method by which the 
City Council and the people of the District of Columbia will know 
whether or not they have a piece of legislation. 

To cover the emergency legislation situation, I think that two- 
thirds of the City Council certainly would react to an emergency. The 
one reading would greatly shorten the process. Assuming the Mayor's 
signature was readily obtained, the new system would allow the city 
to react almost instantaneously in any situation and not have the 
problem of delay. 

Mr. Fauntroy. Again, I reiterate that we certainly appreciate the 
gentleman's contribution. As you know, in the measure which is be- 
fore us, there is, in effect, a 13-day period during which the Congress 
may consider legislation which the Council expects to pass. I wonder 
whether we could use that 13-day period between the first and second 
readings of a measure which the Council intends to pass, and whether 
or not the 7-day period which you contemplate in your legislation 
might begin following the first reading of a measure. 
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Mr. McKiNNEY. Well, I think essentially what I am trying to do 
is to remove Congress from almost every decision the City Council 
makes, and all I really want the 7 days for is to have a determination 
that there is no Federal interest. Should there be a finding of a Fed- 
eral interest, then, of course, the whole process we have now would 
go into effect. 

It seems to me there should be a simple way to turn around and say 
that the Council's act is not of any concern to Congress rather than, 
quite frankly, having us go to the floor with what I would like, as I 
say, the dissolution of our total interest, and being run over by a 
steamroller. 

Mr. Fauntroy. Would you contemplate the situation in which the 
Mayor would be required to sign a transmittal at all times; that is, 
particularly in emergency situations? 

Mr. McKtnney. Well, under my bill, upon a single reading, the 
City Council would send it to the Mayor and the Mayor would then 
have to pass it up the hill, and then only one committee would have 
to find there was no Federal interest and immediately the District 
would have a permanent law. For instance, this committee could 
meet immediately and state we see no Federal interest and the emer- 
gency legislation would become the law of the District. 

Mr. Fauntroy. You share my concern that legislation passed by 
the Coimcil should become effective as soon as possible. I would again 
pose the question of whether the 13-day period between the first and 
second reading might be utilized for review purposes in some way. 
Do you think that could be made acceptable to our colleagues? 

Mr. McKiNNEY. The problem with any delay period that I ran into, 
and I am sure you have seen this, is Congress rather sporadic sched- 
ule, which is why I clearly state the law will become a law should we 
not. be here or should we go away somewhere. Say the law came up 
and we only had 2 days before a recess, and didn^t do anything, the 
law would become the law of the city and then we would only have 5 
days after we came back to finish the review. We would have 5 days to 
say there is no Federal interest in the law ; so the chances are in a ma- 
jority of cases that the city's business would not be disrupted, which I 
think is important. 

What I am trying to do is make sure there can be no such resolution 
unless these committees have said there is a Federal interest, and I 
think, Mr. Chairman, we have a far better chance for-the city because 
I would defy many of my colleagues to find any real Federal interest 
in most of the legislation that the District passes, be it condominium 
conversion or what-have-you. There obviously is no Federal interest in 
that as far as this Member is concerned. I would love to argue the case, 
and I know I would win, that there was no Federal interest. 

Mr. Fauntroy. The gentleman's thoughts are worthy of serious con- 
sideration. I can assure him there will be no markup by this subcom- 
mittee until such time as we have reviewed in some detail your 
suggestions. 

Mr. McKiNNEY. Thank you, Mr. Chairman. 

Mr. Fauntroy. Are there questions which counsel would like to 
tender? 

Mr. MacIver. No, Mr. Chairman. 
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Mr. McKiNNEY. I am always afraid of dealing with these brilliant 
lawyers. 

Mr. Fauntroy. Thank you Mr. McKinney. I hope you will join us 
as we receive other testimony. The committee will momentarily sus- 
pend until the next witness is ready to testify. 

[Short recess taken.] 

Mr. Fauntroy. The first quorimi call has been answered, and we will 
resimie our hearings. I welcome the witness at this time, the distin- 
guished Mayor of the District of Columbia, Hon. Marion S. Barry, Jr., 
who will give us a picture of the present situation facing the city in 
terms of our legislative process, while suggesting some metnods for im- 
proving the legislative process as it relates to emergency legislation and 
congressional review. 

We welcome Mayor Barry, and also with him, the Corporation 
Counsel for the District, Mrs. Judith Rogers. We are pleased to have 
you to come before our committee. 

STATEHENT OF HON. HABION S. BABBY, MAYOB OF THE DISTBICT 
OF COLUMBIA, ACCOMPANIED BY MS. JUDITH BOOEBS, COBFO- 
BATION COUNSEL, AND MS. BABBABA WASHINGTON, ASSISTANT 
ADMINISTBATOB FOB INTEBOOVEBNMENTAL AFFAIBS 

Mayor Barry. Thank you very much. I would like to indicate my 
extreme pleasure and delight in being asked to testify on H.R. 5928, 
which is the legislative autonomy bill, and H.R. 5927, the emergency 
legislative powers. 

With me, Mr. Chairman, for the record, is Mrs. Judith Rogers, 
Corporation Counsel for the District of Columbia, and also Ms. Bar- 
bara Washington, who is assistant administrator for intergovernmen- 
tal affairs. As you know, Ms. Washington formerly worked for Mr. 
McKinney on the committee, and she has been helpful in helping us 
understand how things work up here, and it is your loss and the city's 
gain and we appreciate that. 

I would like to ask that my entire statement be entered into the 
record, and I will just summarize part of it. 

Mr. Fauntroy. Without objection, it is so ordered. 

Mavor Barry. Thank you very much. 

[The Mayor's prepared statement follows :] 

Statement of Marion S. Barbt, Jr., Mayor of the District of Columbia 

Mr. Chairman and members of the subcommittee: I appreciate having this 
opportunity to present the view of the District of Colombia government on H.R. 
&^z7 ana H.R. 5928, which would make extensive modifications to the local 
legislative process in the district. 

H.B. 5811 

The introduction of these bills was generated by concerns raised during last 
month's consideration by congress of a bill (H.R. 5811) to waive the 30-day 
congresjjionail review period required for acts of the D.C. council in the specific 
case of D.C. Act 3-119, the "Interest Rate Modification Act of 1979". That bill 
wa •• • " '1 '»^ ^>^^ Pr'^sHpnt on Novemler 20th (P.L. 96-124). 

On behalf of the citizens of the District, I would like to express our apprecia- 
tion to you, Mr. Chairman, Mr. Dellums, Mr. McKinney and the other members 
' the House District Committee for your prompt response in resolving last 
ti*s unfortunate disruption and confusion in the District's mortgage financ- 
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ing market. I say unfortunate because I think in retrospect that the crisis might 
have been avoided in the first place and could certainly have been resolved with- 
out the necessity of asking for congressional assistance. That is why I am here 
today, to suggest how the Congress can help the city to prevent a recurrence of 
last month's crisis, something that the city and I am sure the Congress does not 
want to see repeated, either with respect to mortgage interest rates or any other 
local legislative matter. 

The circumstances surrounding enactment of Public Law 96-124 demonstrated 
the necessity and wisdom of providing the people of the District of Columbia 
with full legislative automony. As you know, I am fully committed to the goal 
of achieving complete home-rule for the District. President Carter, Chairman 
Dellums, Mr. McKinney and many members of Congress have already expressed 
their support for granting our citizens legislative, fiscal and judicial automony. 
This goal should be accomplished during the 96th Congress. 

H.B. S928 

H.R. 5928 would provide for the achievement of full legislative autonomy for 
the District by eliminating the 30-day congressional review period required be- 
fore legislation enacted by the District government can take effect. This reform 
would result in a much more effective and efl^cient legislative process in the 
District 

USE OF EMEBOENCY POWERS 

The District government, as it has in the past, continues to question the need 
for the congressional review period for local legislation. While other factors are 
certainly involved, we believe that the review period, particularly the extensive 
delays resulting from congressional recesses and adjournments, has been a factor 
in the enactment of emergency acts by the District. We have used our emergency 
legislative powers to be as responsive to our citizens as we can and to address 
problems unique to the District as well as problems faced by all jurisdictions be- 
cause of the unstable economic and social conditions in our nation. The congres- 
sional review period results in a legislative process that hinders effective plan- 
ning by the city, impedes our attempts to be responsive to our citizens, and con- 
fuses the public about the effective dates of local legislation. I feel that the time 
has come for a reassessment of the details of the local legislative process. 

CONOBESSIONAL REVIEW PEBIOD 

The incHision of a requirement for a concressional review period for all local 
acts in the Self-Govemment Act was made by the full House committee. Earlier 
House versions of the Self-Govemment Act did not include an across-the-board 
congressional review period. The Senate version of the Self-Govemment Act pro- 
vided for a congressional review period only for council actions which were 
beyond the scope of its regulatory authority under Reorganization Plan No. 3 of 
1967. Before home-rule the D.C. Council could take many regulatory actions 
without congressional review. After home-rule, because of the congressional 
review period, the council has been required to use emergency legislation to 
perform not only its prior regulatory responsibilities in a timely manner, but 
to respond to statutory requirements imposed by the Federal Government and 
our citizens* needs. A classical example includes the authority, since 1973, to 
make the legislative changes accomplished by Act 3-119, the "Interest Rate 
Modification Act of 1979". 

The record of the District Government's leerislative activities dnrinsr the past 
five years since the advent of home mle demonstrates that the city has used its 
legislative authority in a responsible manner and that issues addressed in local 
legislation are restricted to matters of local concern. The congressional commit- 
tees. In the exercise of their oversight functions, have agreed that the congres- 
sional review function should be limited to questions of whether or not a local 
act exceeds the District Government's authority under the Self-Govemment 
Act, violates the Constitution of the United States, or in any way adversely 
affects a legitimate Federal interest. The fart that no looal act has been dis- 
approved by the Congress as inconsistent with the standards should certainly 
demonstrate the District Government's recognition of the interests of the Federal 
government in the affairs of the District, its willingness to act in a manner con- 
sistent with those interests, and its compliance with the legal requirements of 
the Self-Govemment Act. 
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CONGBESS AUTHOBTTT 

Eliminating the congressional review period for local acts would in no way 
affect the authority of the Congress to intervene at any time on any manner in 
the exercise of its ultimate control over the affairs of the District of Columbia 
under the U.S. Constitution. Section 601 of the Self-Government Act also provides 
for an explicit reservation of congressional authority to amend or repeal any act 
passed by the council. The congressional review period is unnecessary. Tlie prop- 
erty, functions and other legitimate interests of the Federal Government are 
adequately protected by section 601 as well as the specific limitations on our 
legislative authority already contained in section 602 of the Self-Govemment Act 

After almost five years of home-rule, it should be apparent that the congres- 
sional review period imposes an unreasonable burden on the district govern- 
ment, a burden that is not faced by the states or territories of the United States 
in carrying out their legislative responsibilities. It also unjustifiably deprives 
citizens of the district of rights enjoyed by other citizens of the United States. 
The Congress should recognize the responsible efforts of the district govern- 
ment and provide our citizens with full legislative automony. 

H.B. 5927 

I would now like to address H.R. 5927, which would extend the period of 
time during which an emergency act of the D.C. council may remain in effect 
from 90 days to 180 days, but would at the same time eliminate the D.C. coun- 
cil's current authority to pass additional emergency acts. Hie 180 day period, 
coupled with the proposed prohibition on successive emergency acts, would cer- 
tainly reduce the total number of emergency acts passed by the council and 
I do not object to that goal, but I think that this could be better accomplished 
by other means, including elimination of the congressional review period. The 
bill does not address the numerous circumstances which necessitate the enact- 
ment of emergency acts by the district government and thus, would not reduce 
the number of issues that must be addressed by the council on an emergency 
basis. We do not object to an extension of the period of time during which an 
emergency act may remain in effect, but we do not think that change or any 
other changes in the emergency legislative process are needed. We do believe 
that further limitations on the legislative authority of the district can only serve 
to hinder the effective and eflacient functioning of the local legislative process. The 
language of the limitation proposed in H.R. 5927 is vague and would only lead 
to confuse and further endless litigation. I am committed to doing what I can 
to reduce the number of issues that must be addressed by emergency legislation. 

That concludes my statement. My staff and I would be happy to answer any 
questions. 

Mayor Barry. Mr. Chairman, the introduction of bills, H.R. 5927 
and H.R. 5928 was .generally generated in my view by concerns raised 
during the last month's consideration by the Congress to waive the 
30-dav congrCvSsional review period required for acts of the District 
of Columbia Council in the specific case of District of Columbia Act 
3-119, the Interest Rate Modification Act of 1979. Your bill to resolve 
that matter (H.R. 5811) which is now Public I^w 96-124, was signed 
by the President on November 30. 

On behalf of the citizens of the District, I would like to express my 
appreciation to you, Mr. Chairman, and to Mr. Dellums and Mr. 
McKinney and other members of the House District Committee for 
your prompt response in resolving last month's unfortunate disruption 
and confusion in the District mortgage financing market. 

I say unfortunate because I think in retrospect that the crisis might 
have been avoided in the first place, and could certainly have been 
resolved without the necessity of asking for congressional assistance. 
That is to suggfest that Con,gress would go on record as supporting 
something which I heard you repeat many times, and also Mr. Dellums 
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and Mr. McKinney, and that is, how do you get the Congress out of 
the business of the local government ? 

As you know, I am fully committed to the goal of achieving com- 
plete home rule where this committee or no other committee would 
have any oversight responsibilities for legislation enacted by the local 
Council, signed by the Mayor. We think this goal should be achieved 
during the 96th Congress. 

H.R. 5928 

I support fully H.R. 5928 which would provide for the achievement 
of full legislative autonomy for the District by eliminating the 30-day 
congressional review period required before legislation enacted by the 
District government can take effect. This reform would result in a 
much moi*e effective and efficient legislative process in the District. 

CONGRESSIONAL REVIEW 

The District government, as it has been in the past, continues to 
question the need for the congressional review period for local legisla- 
tion. While other factors are ceii:ainly involved, we believe that the 
review period, particularly the extensive delays resulting from con- 
gressional recesses and adjournments, lias been a factor in the enact- 
ment of emergency acts by the District. 

I believe that the Council has used its emergency legislative powers 
in a responsive manner, and that the District faces a number of com- 
plex, unique problems that are faced by jurisdictions all over the 
region and all over the country, and nowhere can I find a legislative 
process as complicated and as complex as the District's. 

When Montgomery County or Prince Georges County or Fairfax, 
Va., find they have to move quickly to enact local ordinances, they can 
do so quickly, whereas the average length of time even under the most 
expeditious situation requires anywhere from 5 to 6 months for local 
legislation to go through the City Council, signed by the Mayor, and 
then become law because of its layover time on the Hill. 

I would like to add that the Council has passed a significant amount 
of legislation, over 300 pieces of legislation, and not one time, thanks 
in most instances to your support and that of Mr. Dellums and the 
others, has the Congress overturned any piece of legislation since 
1975, so it seems to me with controversial acts such as rent control, 
and others, having not been overturned, that we should stop this 
process immediately and allow the local government to proceed ahead. 

As jou know, the Congress still has legislative jurisdiction over the 
District, which means that when there are matters that are of an emer- 
gency nature or affect the national interest, the Congress can intercede 
in that manner as opposed to us having to wait all that time, and 
hopefully in your discussion period I can point out the average 
length of time it has taken for legislation to lay over. Even with the 
reform of the 30-day calendar rule, it still means an average of more 
than 50-some days. 

Mr. Chairman, I could go on and on about that. I think it is clear 
what we should do, and I think Mr. McKinney and Mr. Dellums 
have supported this conceptually in the past and I think it is time to 
put it into law, to translate concept into action, and enact H.B. 5928. 



Digitized by 



Google 



18 

H.R. 5927 

Mr. Chairman, I am going to be limited in my response to H.R. 
5927. As you know, we are under court suit^ now questioning the 
validity on one particular emergency act of the Council, which is the 
condominium conversion law. I have been advised by Ms. Rogers 
and others in the District Government that since we are in that cate- 
gory, we should be very careful about what our comments are. 

EMERGENCY ACTS 

Let me say in general I do not think that the emergency powers of 
the Council have been abused. I do not think the Council has been 
abusive in its actions. Even though it may be strange that eight or 
nine emergencies would appear to be that way, I think when you 
look at most of the emergencies that have been enacted by the Coun- 
cil, you have not had that intensive period. When you view the num- 
ber of emergencies you will find probably there have been only two 
or three enactments m general. 

What we found, Mr. Chairman, is that a large number of those 
emergencies, for instance, were alley closings, which means that when 
you get a proposal from the Ofiice of Planning and Development or 
irom the Department of Transportation, or the Department of Hous- 
ing and Community Development to close an alley in connection with 
a development scheme whicn goes on, it is our view there is no need 
to take 4 or 5 months of the regular process to immediately close an 
alley so development of housing can take place. 

If you examine that, you will find a number of emergencies around 
vending and ice cream, which was a situation at the time the Council 
moved on it. I think if you examine the record you will find the Council 
has been very responsive in that area. It has followed up with perma- 
nent legislation in those areas of emergency, so I would urge that we 
be very careful about putting a specific timeframe on an average. 

6 -months' limitation 

I think we could probably agree on some general direction, but I 
as not sure 180 days is adequate to deal with some of the emergency 
problems that are there. 

Mr. Chairman, let me say it is not as though the Coimcil has used 
the emergencies to circumvent the congressional review of things of 
national interest. If you look at the emer^ncies that have been ques- 
tioned, even by Senator Eagleton, such as ice cream and alley closings, 
in my opinion they don't involve the national inetrest. So I could under- 
stand it if the Council had used its emergency powers to circumvent 
the congressional review period to get at things that were Federal and 
national interest. It has not done that, and therefore, I think we should 
not tamper with it in the sense that we put in a 180-day period. 

Maybe we should look at it other ways. I am not sure yet what 
could be done. If you are going to put a period on it, a longer period 
certainly should be there, and I would urge the committee to think 

^Home Ownership Council v. District of Columbia et al.. Civil Action No. 10624-79. 
r opinion thereon, see Appendix A, p. 67. 
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carefully about the 180-day period. If we have to put one, there may 
be a little longer period. 

PERMANENT LEGISLATION 

The other thing, Mr. Chairman, Senator Eagleton suggested, was 
that in addition to the 180-day period, the Council immediately would 
have to enact permanent legislation. Mr. Chairman, in some instances 
the emergency is abated in 90 days or 180 days or 90 days after that. 
The idea is that it might not require permanent legislation to get it 
done. 

I will ffive an example. We have been advised by the Corporation 
Counsel mat once you close an alley by emergency, that is closed, you 
cannot go back and open it up, so there is not necessarily the need 
to then pass a series of permanent acts. That is one example of where 
an emergency is abated at the time you have done it, or after you 
corrected the problems. We are facing now emergencies for medical 
paramedics. After March 31, the emergency will be over, so there is 
no need for permanent legislation. 

I guess in summary I am asking the committee to 'be very careful 
about what it does — ^you are always careful, but even more careful 
about the 180 days or 220 days or 360 days in that regard. 

That ends my testimony. 

Mr. Fauntroy. Thank you, Mr. Mayor. We appreciate both your 
written statement and the very cogent comments made in connection 
with both pieces of legislation. 

EXPERIENCES WITH 30 -DAY REVIEW PERIOD 

I would just like to raise one question with you, and then yield to my 
colleague. 

You did indicate the fact that the 30-day congressional review 
period does on the average turn out to be a little longer in fact. I won- 
der if you might provide figures for the record to indicate what has 
been the history of the layover period for the District of Columbia 
acts. 

Mayor Barry. Mr. Chairman, thank you. Looking at the congres- 
sional review period during fiscal year 1979, the actual layover period 
averaged over 52 consecutive days, with a high of 82 days, and a low 
of 43 days. However, these statistics are deceptive in the sense that the 
Parliamentarian of the House has rendered an oral opinion that actual 
Council acts transmitted to the Congress but which have not completed 
the 30-day review period before Congress adjourns must be resub- 
mitted at the beginning of the new Congress. 

The 95th Congress adjourned on October 15, 1979. The 95th Con- 
gres did not convene until Januarj^ 15, 1979. Ten District of Columbia 
acts transmitted to Congress in 1978 failed to complete the congres- 
sional review period prior to the October 15, 1978, adjournment. There- 
fore, they had to be resubmitted to the Congress in 1979. 

An additional 26 District of Columbia acts enacted in 1978 had to 
wait for the 96th Congress to convene before the congressional review 
period could begin. In terms of actual impact of the approval by the 
congressional review period for these 36 District of Columbia laws, 
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they averaged 122 consecutive days, with a high of 213 days in the case 
of District of Columbia Law 2-123, the Fire and Casualty Act Amend- 
ments of 1978. 

So we are seeing, Mr. Chairman, that 30 days' review really does not 
translate into 30 calendar days. Now you see it, now you don't see it. 
So it is in this case when the Congress adjourns, even next year we will 
find we have to resubmit these acts again. I gave you the data, so these 
36 laws really, as I said earlier, took an average of 122 days. 

Mr. Faxjntroy. Thank you. 

BACKGROUND OF MORTGAGE CRISIS 

Would you care to describe to the committee the developments that 
led to the mortgage crisis in the District of Columbia, and how did the 
city seek to resolve it? 

Mayor Barry. First, Mr. Chairman, let me say, the president of the 
Federal National Mortgage Association, I think, overreacted. First of 
all, they did not consult anyone in this administration, including the 
Corporation Counsel in my office, or anybody else's office in the execu- 
tive branch of the government, about the impending crisis. I think 
they read something in the newspapers and they decided that Judge 
Revercomb's order put in jeopardy their combined mortgages in the 
secondary market. 

We discussed it with them after the fact and they agreed maybe they 
should have touched Imse with us and should have gotten the Corpora- 
tion Counsel's opinion. 

In the past, Fannie Mae has relied on local legal advice as to suffi- 
ciency of laws passed by the jurisdictions, but once they overreacted, 
we had no choice except to then use the legislative route [Council Act 
3-1 19 J to try to correct that overreaction. 

We submitted the legislation to the Congress on November 6. But 
for the 30-day layover rule, that legislation would have become law on 
November 6, and we would not have needed the Congress to get in- 
volved. But because of the involvement, in this instance, in a positive 
sense of waiving the 30-day rule, the legislation became effective No- 
vember 20. 

The crisis has now been abated, but there may be others that happen 
that way where the local government needs to be able to act and not 
have to wait that average of 53 days to handle legislation in the city. 

IMPACT OF HOME OWNERSHIP COUNCIL CASE 

Mr. Fauntroy. How do you feel the recent court decision by Judge 
Rivercombe involving condominium conversion regulations and 
emergency legislation impacts upon all District of Columbia emer- 
gency acts, of the past and future ? 

Mayor Barry. Mr. Chairman, let me just say that Judge River- 
comb's order has been wildly misinterpreted by a lot of people. 

First of all, the order has been stayed — so that is a legal way of 
maintaining the status quo — pending the decision by the D.C. Court 
of Appeals, that is the first thing. 

Second, the judge's order only applies specifically to the condomin- 
ium legislation that was before him at that time. 
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Third, Mr. Chairman, maybe Mrs. Rogers would go into this in more 
detail, but this was a prospective decision ; that is, the judge did not 
order things undone in the past ; he said as of today it is no longer ef- 
fective in the future, which means assuming the wost, that other judges 
would follow his lead — and this is not binding until it goes into the 
court of appeals and ultimately the Supreme Court— it is then legally 
instructive to trial judges. 

At worst, it would have emergency laws that have been enacted by 
the Council impacted in the future and not in the past. So I think it 
has been misinterpreted. 

Maybe Mrs. Rogers can give a little more ramifications on that from 
a legal point of view and put it in better perspective. 

Mrs. Rogers. I think the concern the city has is that there are a num- 
ber of emergency acts pending in permanent legislation has not become 
effective. There are one or two where there is no permanent legislation 
at all before the Congress. 

WHAT IS AN EMERGENCY ACT? 

I think there is a practical consideration from the city's point of 
view, and it was raised during the oral argument before the full D.C. 
Court of Appeals as well. There has been a lot of publicity given to 
this opinion, and there is some question in the court's mind as to what 
the language in the Home Rule Act really was intended to allow the 
city to do by way of emergency action, and the silence of the Congress 
might be sufficient, but I think it does invite future challenges to leave 
it in the somewhat unsettled state. 

We do not know what the court of appeals will do in its opinion, 
how broad or how narrowly they will phrase it. So it is in somewhat 
an ambiguous state at this moment. 

Mr. Fauntroy. Mr. McKinney ? 

Mr. McKinney. Mr. Chairman, Mr. Mayor, Mrs. Rogers, and Ms. 
Washington, it is good to see you back. It is much nicer to see you at a 
cocktail party than to have you come up here. 

The chairman and I are going to be operating in what the Mayor 
is only too well aware of called the pragmatic world of politics. I 
think the Mayor knows there is nothing that I would like to do more 
than to get us disbanded here and no longer have the District of 
Columbia Committee hanging around the door. The only place the 
responsibility for running the city belongs is down at city hall. 

One of the problems I have tried to face is whether I could come 
up with some sort of a system that would get Congress totally out of 
the District affairs where there obviously were no Federal interests 
involved. I have left with Ms. Washington a copy of a proposal, and 
I hope you and members of the Council will go over it at some future 
date and give me some response. 

EXPERIENCE WITH DISAPPROVAL RESOLUTIONS 

Here is my problem. Let's look at what has happened under the 
regular review, forgetting the time element. We had a resolution that 
came before this committee concerning gas stations, and I had to sit 
here for 2i/^ hours for those deliberations. You probably remember it. 
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There certainly is no Federal interest in whether or not an oil sup- 
plier can own a gas station in the District of Columbia. 

We have had a resolution of disapproval over gun control, and I 
would suggest there is no Federal interest concerning the city's desire 
to have a gun control law. I fact, I wish it were a little more enforced, 
hirving had a personal experience on the corner of Sixth and Pennsyl- 
vania. 

We have pending a State Department's desire for a resolution of 
disapproval on the chancery situation. 

If, I would suggest, the condominium conversion bill had come up 
here under congressional review, I know of two members who were 
going to put in a resolution of disapproval on the condominium con- 
version bUl. 

FEDERAL INTEREST 

We have a resolution suggested on the heights of buildings next to 
the Treasury. All of this is totally ridiculous. If we cannot get Con- 
gress totally out of it, then what I propose gives the city the most 
flexibility to run the city. Under my proposal either one of the Dis- 
trict of Columbia committees would be given simply 7 days to decide 
whether or not there is a Federal interest in the legislation that you 
pass. And I defj^ anyone to get a majority vote of either one of these 
committees that is going to say there is a Federal interest in gun con- 
trol, gas stations, condominium conversions, or chancery locations — 
although someone might argue that one. 

If the committees did not find a Federal interest, we could not re- 
view your legislation, you have an immediate law after 7 days. That 
then ^ts us to what happens if Congress is away on one of its recesses. 
You simply have a law, period. And all Congress can do when it comes 
back is say : Gee, there is a Federal interest in that and we are going 
to look at it. But a^in I would question that Congress could legiti- 
mately get a majority vote on any one of these committees to find a 
Federal interest in 994%qq percent of the legislation the City Council 
passes. 

Emergency legislation would in essence really be almost eliminated, 
but if you had a two-thirds vote of the City Council you would only 
have to have one reading. In other words, the two-thirds vote would 
immediately send the bill to the Mayor and the Mayor would immedi- 
ately send the bill to the Hill, and all we would have to do in either 
committee, not both, is just simply have the chairman call an immedi- 
ate meeting and state there is Federal interest, and you would have an 
immediate piece of permanent legislation. 

So, I just throw that out because it seems to me that if we cannot 
politically, practically, totally remove the congressional interest and 
I don't see the votes — I don't want to have the chairman have to com- 
mit himself — ^that at least if we can put ourselves in the position 
where within 7 days we tell you there is no Federal interest, you have 
made a law and there is none of this delay. 

This would seem to remove the necessity for the emergency legisla- 
tion. Of what the City Council passes, 69 percent is passed under emer- 
gency conditions and it would seem to me that is unnecessary. 
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For instance, you referred to alley closings. It would seem to me 
under this system the City Council would have the perfect right to 
pass a bill saying the Mayor may by edict or proposal or signature 
close an alley, and reopen it and do anything else he wants to do to it, 
and there certainly is no Federal interest in that, so you would have 
a law and you could operate in any fashion you wanted to. 

Mr. Fauntroy. Among the matters which the committee will be 
considering is the suggestion that we handle both the emergency and 
normal review period procedures in a fashion that a 7-day period of 
review would be allowed the Congress for the determination of whether 
it feels there is a Federal interest, in which case the 30-day period 
could then be invoked. With respect to emergency legislation, a simple 
two-thirds majority vote on the part of the Coimcil without a second 
reading ? Is that correct? 

Mr. McKiNNEY. Without a second reading. 

Mr. Fauntroy. And signed by the Mayor, would constitute an 
emergency action until and unless the Congress acted specifically. 

Mr. McKiNNEY. Right. Under that system all the chairman of this 
committee would have to do, literally, would be to poll the members 
and the members would then say they passed their legislation, for 
instance the usury legislation, and this committee would simply make 
a statement there is no Federal interest and you have permanent law. 

Mr. McKiNNEY. We could do it in half a day. 

Mr. Fauntroy. Mr. Mayor, without committing yourself on the 
advisability of that formulation, I would welcome you or your staff's 
initial reactions to it. 

Mayor Barry. Mr. Chairman, I have just seen this for the first time 
a few minutes ago and Mrs. Washington informs me that we were 
trying to get an idea, we heard something was coming, we did not 
know exactly what it was. 

Mr. McKiNNEY. It takes many hours in the shower to come up with 
these brilliant ideas. 

Mayor Barry. I would like to ask a little time, a day or so, to study 
the impact of this situation and to see what it would really mean. 
I assume, Mr. McKinney, speaking of 7 consecutive days 

Mr. McKiNNEY. Yes, 7 working days. I will give you an example. 
For instance, say you brought a bill up here 2 days before we went 
out this December. That bill would become law but we would still have 
5 days after we came back to say whether or not there was a Federal 
interest, and as I say, we would get rid of the resolution of disapproval 
process totally, except in those particular ills where there is a specific 
Federal interest. I have been running through the City CounciPs acts 
and I would find it very hard to see where my colleagues could win a 
majority vote on the Federal interest in almost all of the legislation 
you passed. 

Probably the only one where you have come close would be the 
chancery thing and that is only because the State Department is ex- 
pressing so much concern. 

Mayor Barry. That is great. 

Mr. McKiNNEY. So, you would have law, you would not have any 
problems with the 7 days of holding you up, and what really we would 
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be faced with when we came back and would be to say we have a law 
in effect that was passed while we were away and there is a Federal 
interest and we want to look at it. 

What I am afraid of, quite frankly, Mr. Chairman, is going to the 
floor with a bill I want, losing, and then trying to come back with 
something that will make your life liveable, because once you lose in 
the terminology, you have lost. My colleagues don't have the time to 
understand the intricacies of the difference between, say, a total re- 
moval and a partial removal, and all they do is look at the title of a 
District of Columbia bill. And as the Mayor may have noticed, last 
week we took several bills through the House and several of my col- 
leagues came up and said, "Will you have any votes on these?" and I 
said "Yes, we are going to have a vote on one, which we all know about. 
But," I said, "we also will have a vote on another." 

And they said, "Why ?" 

And I s^id. "B'^cause it his the words 'borrow' pnH 'bond' in the Dis- 
trict of Columbia" all in the same sentence, and that is what I want 
to avoid. 

I would just leave it with you for thought and I will look with 
eager anticipation for the opinion of the Ooimcil and the Mayor. 

Mayor Barry. Let me say as a matter of correction on. the acting 
affirmatively, I have always felt it is better to do the reverse, that is, 
if we buy tne concept and we can work it through, just preliminarily, 
I feel a better approach, opposed to having the committees acting af- 
firmatively to declare there is no Federal interest. I like the idea if the 
committees do not act at all within a certain period 

Mr. McKiNNEY. That is what it does. 

Mayor Barry. There is a big difference. The way it is now- 



Mr. McKiNNEY. I am sorry, I may have misstated it. We have to 
say something to say there is a Federal interest. In other words, we 
would have to affirmatively come out and say there is a Federal inter- 
est. If we just sit here for 7 days, it is a law. 

Mayor Barry. That general approach I like. 

Mr. McKiNNEY. What I am saying, I guess, is that it would take 
a pretty strong Federal interest for the chairman to call a meeting 
and get everybody here and get them to say there is a Federal interest 
Someone's case would be awfully weak if it were condominium con- 
version or gun control or chancery location or what have you. So I 
think muted silence would probably greet 99 percent of the legislation 
the City Council passed and you would then have a law in 7 days 
instead of confusion for 60 or whatever. 

NEED FOR EMERGENCY ACTS 

Mayor Barry. Mr. Chairman, also I would like to suggest, Mr. Mc- 
Kinney, in studying this further it appears as though the approach to 
solving the emergency may not be adequate in the sense that tnere may 
be instances in the District of Columbia where you need to declare an 
emergency for the safety, welfare, and well-being of the citizens that 
ought to be declared immediately, on Wednesday, at 2 o'clock. I am 
thinking now that we have not had to face this, but it is not inconceiv- 
able that an emergency could arise around the whole Iranian crisis 
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affecting the District, where the City Government would have to have 
a special session of the Council to pass an emergency act to do or not 
to do some things, that would be signed in less than an hour by the 
Mayor, that would affect us at 5 o'clock this afternoon. I think we are 
going to have to have some framework in whicH^to have an emergency 
act, maybe not the kind we are tallang alJout, t)ut certainly no emer- 
gency acts at all would not be solved under the McKinney approach 
because it would still mean sending legislation to the Hill. 

Mr. McKinney. I see what you are saying. It would seem to me we 
could word it in such a way that we could cover public health and 
, safety so that you do have that. 

Mrs. Rogers. The 7-day period, you see, focuses on the time after 
the city has determined what the legislation should be. The problem 
is that sometimes there is a need further back in the process for an 
emergency solution. For instance, in several instances we were respond- 
ing to a Federal timetable when unemployment was a great problem 
and the Congress extended the unemployment benefits for an addi- 
tional 13 weeks. That was something where the city had to react by a 
certain day or lose eligibility. 

Now, that is something we would want to be able to respond to 
inunediately. The process is just a lot longer than 7 days. We are talk- 
ing: about two readings, introduction, public hearings perhaps, com- 
mittee consideration. Maybe when the council testifies this afternoon 
they can explore that further. 

Mr. McKinney. That is a real problem, but at the same time, Mayor, 
such as a riot situation where the mayor has to say there are not going 
to be— do what the mayor of San Antonio did, there won't be any 
parades, we could do it. 

Under this you could have an immediate law if two-thirds of the 
city council voted for it. And one committee here would just simply 
have to state there is no Federal interest and that could be done in the 
same day and in essence you have a law until it is done anyway, so you 
would have emergency le;s:islation in fact, if not in total principle. 

Mayor Barry. Mr. McKinney, again we will explore this outside of 
this forum, but I would like for you to think about those instances 
where you do not need permanent legislation, and that is the emer- 
gency is abated in 10 days or 30 days, even 90 days, and you do not need 
to have permanent legislation to come here then to reinforce the emer- 
gency. I would say in most instances vou do, but we would like to study 
those instances where you do not need it. 

NECESSARY POWERS FOR THE MAYOR 

Mr. McKinney. That is a real problem, but at the s-^me time. Mayor, 
I have to think that the city council is going to have to get themselves 
a little organized to give you certain powers that you should have and 
permanent legislation to be able to deal. If I were mayor, I for one feel, 
where you get stuck with all the national problems, the invasion of 
political opinion and hoards of people marching for this, that and the 
other thing, that the city council should give you the right to be able 
to sign a mavor's edict that would be in effect for a period of time as 
long as there was a public health and safety problem, that the city 
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council should give you the power to close an alley or a road for neces- 
sary reasons and that the city council should have the veto over that, 
and then you would have these permanent powers which I think every 
mayor should have. 

I think quite frankly, and I don't want to irritate anyone on the city 
council, I think they nave shorted you of some of the powers that you 
should have to run this city, and I am afraid if I were mayor I would 
be in somewhat the same confrontation that my good friends Carol and 
Ed are in in New York City. 

City councils can be as unwieldy as legislative bodies everywhere 
as far as the executive is concerned, but I think counsel and you should 
be putting a bill in front of the city council and saying : 

I can't run this city if I don't have the power to stop demonstrations and such 
and such for a 20-day period or a 25-day period, and if they don't move towards 
it one of these days, I am going to move towards it and that is really meddling 
in your affairs and I do not want to do that. 

Mayor Barry. You have the traditional tug-of-war between councils 
and mayors, and naturally from the executive point of view I would 
like to be very cooperative and the council can be involved with over- 
sight, but I do agree that the day-to-day running of the city should be 
in the hands of the mayor, and we should have certain powers, so we 
are debating that question now, reprograming, how much and how far. 

We are going to send over to the council a new legislative agenda 
in January which will try to put into law an easier process to get execu- 
tive functions done and yet observe the legislative oversight by the 
coimcil. 

It is true there are things I have to do every day, I need to do that. 
On the other hand, the council has a right to know, and a need to know, 
and be involved at certain levels. 

So, we hopefully can do it without a major tug-of-war, but I am 
prepared to go forward and try to get as much authority as is commen- 
surate with the responsibility. 

Mr. McKiNNEY. I hope you can, and certainly the oversight should 
be down there instead of up here and I am hoping that is what we are 
achieving in one fashion or another. 

Thank you for your time. 

WHAT IS AN EMERGENCY? 

Mr. Fauntroy. We have not discussed what constitutes an emer- 
gency. I wonder, Mr. Mayor, if you could tell us your view as to when 
emergency legislation is justified. 

Mayor Barry. Well, we have been guided by section 412(a) of the 
charter, Mr. Chairman, on this whole question of emergencies. Legis- 
latures all over the country are not always clearly defined, and some- 
times it is a ludgment that you make, but we have sort of been guided 
by the general direction of the council in the sense that the council 
determines by a vote of two-thirds of the members when emergency 
circumstances make it necessary that an act be passed after a single 
reading and it takes effect immediately upon enactment. 

J\\^e have no specific definition of emergency. Our view is that the 
general safety, health and welfare standard is a way of trying to judge 
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it. Sometimes the comicil finds itself declaring an emergency because 
of time restraints, that is, if it did not act in an emergency manner, the 
action that it is going to take or wants to take would result in a further 
deterioration of the situation or exacerbation of a situation that may 
exist. 

So I think there are not any set standards that I have seen that you 
can pinpoint one, two, three, four, five. Quite frankly, I think that the 
Council, because there has been neglect in the past, has not seen fit to be 
very scrutinizing prior to 1975 over what I call the deliberative things 
that make the Grovernment operate, so the Council finds itself and the 
executive itself discovering every day there is something else needed in 
law to either give you additional powers or to strengthen what you 
already have. And if we don't get that, say, in a 30-day period or 45-day 
period, then the situation further deteriorates. 

I will give an example, Mr. Chairman. We found even though we had 
a licensing act that there were some things missing that we wanted to 
ticrhten up, particularly after the fire on Lamont Street, and we did ask 
for some emergency acts to further define and clarify what was already 
there. That was one example because we could not enforce the general 
law with that definition. 

I guess in summary, I don't have any specific standards, except the 
general standard of safety, health, and welfare of the people. I think 
most legislatures don't have specific standards of emergency outside of 
the .^eneral framework of that broad parameter. 

Mr. Fauntroy. Mr. McKinney. 

SCOPE OF PRESENT POWERS 

Mr. McKinney. Wliat powers would you have now, for instance, if 
we were to have another outbreak like the Hanafi Muslim problem we 
had ? Can you declare areas of the city closed, semimartial law, or any- 
thing of that sort ? 

Mayor Barry. I think using police powers, I could do that in terms 
of blocking off certain streets, and curfews, and using the traffic powers 
to stop traffic from flowing. I guess Mrs. Rogers can help me with that, 
but I think under that grouping, we could do that, I think. 

Ms. Rogers. Yes; there is a current law on the books now, for in- 
stance, which authorizes the police chief to make certain findings on 
closed streets, et cetera. I am not sure about the curfew ; we had that 
issue before and it has been put forth in the form of a legislative pro- 
posal. One thing I think the city appreciates was the amendment you 
may recall made by Congressman Reuss to eliminate what was de- 
scribed by him as chain hanky-panky on emergency, that the emer- 
gency powers would be used to circumvent the congressional review, 
and if you look in the update of the District of Columbia Code you will 
see there have been a number of emergencies, but it is a rare instance 
when they have not resulted in some permanent legislation, including 
the condominium act, which has been before the Congress in the form 
of permanent legislation. 

So Mr. Reuss added the amendment that says two-thirds of the mem- 
bers, not iust those present and voting, but two-thirds of the members 
of the Coimcil, had to make a finding that emergency circumstances 
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warranted some acts of the Council becoming effective immediately, 
and that was seen as a sufficient safeguard. 

LnanNO emeroengies 

I am concerned about the problem of limiting emergencies unless 
wo consider it quite carefully to say, public health and safety. 

For example, in the situation involvmg ice cream vendors, I think 
that has been missed in the past, in the sens^ thfit people were about 
to lose their jobs, their livelihood, because of electric refrigeration 
requirements, and therefore the Council chamber was filled with all 
of these small businessmen who said they had been using dry ice, and 
they could maintain the proper temperature, but they did not have 
the money to convert by the time the spring selling season started. 
And the Council took emergency action. 

No one could have foreseen that, and the Council, it seems to me 
should maintain some flexibility. I think it is significant here that 
prior to home rule when we had an appointed government the City 
Council had regulatory authority under which fliey could pass regu- 
lations which became effective immediately without any congres- 
sional review whatsoever. Regulations were passed not only in the 
public health and safety area, but things like consumer protection, 
so that we do not want to go back, it seems to me, by putting further 
ties on the local government. 

I think both the chairman and the ranking minority member have 
been strong supporters all along of giving the city the full authority 
that State legislatures have, subject to these le^timate Federal in- 
terests in areas which you define in title 6. The court of appeals in 
the McLcIrdoah case has cited approval of the statement of purpose 
in the Home Rule Act, that the very purpose was to relieve Congress 
from looking into local matters, to give as much authority as possible 
to the home rule government, so I hope whatever is done is m keep- 
mg with that. And I am sure, Mr. McKinney, it is, and we can just 
get together with your staffs and coment on it. 

EMERGENCY DEFINED 

One other thing here in defining an emergency. Even as it reads 
now, remember that section 412 was drafted by the subcommittee prior 
to the time there was a requirement for a congressional layover period. 
So there is language in that sentence which really has no meaning 
any more, and it needs to be clarified. Our concern with the clarifica- 
tion that has been proposed in one of the bills before this committee, 
as well as in the Senate, is that the language there is vague. What is 
an emergency situation ? Who is to define it? Does it mean the Coimcil 
can only pass one emergency in the history of the world? It is just 
very unclear. 

It is not clear who makes that determination, and we are not solving 
the problem by creating, it seems to me in that language, a horrendous 
situation, and to some extent once the evil is defined, and it has been 
defined in a number of different ways, it seems of me the simplest and 
clearest solution is the one to grab hold of, and that is what the Mayor 
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has been saying in response, I think, to Congressman McKinney's pro- 
posal, is really the direction that the city would want to go, absent a 
removal of any congressional review whatsoever. 

mayor's OBJECJnVB 

Mayor Barry. The whole objective of my idea is to clearly have the 
Council decide what is an emergency and clearly have the Council 
legislate, get rid of the resolution of disapproval idea and force some- 
one on one of these two committees to get the whole committee together 
and get a majority vote to say there is a Federal interest before we 
could do anything to you. 

Mr. Fauntroy. Mr. Mayor, I will tender one more question and 
then submit several others to you for submission later in the record. 

We have dealt with a numl>er of emergency actions the Council and 
the Mayor have taken which have been followed by permanent legis- 
lation. 

NECESSmr FOR CONTINUING BMERGENGY AC5T8 

One of the central issues is whether or not the Council and the city 
^vemment should be allowed to repeatedly pass emergency legisla- 
tion without resort to permanent legislative solutions. 

Would you give us some reasons and some examples of why you 
need to repeat emergency accounts without moving to permanent 
le^slationf 

Mayor Barry. Mr. Chairman, I think we ought to differentiate 
whether or not I think the Council has the power and the authority to 
pass repeatedly a number of the same acts. 

Separate from wondering whether or not the Council ought to do it, 
to me there wre two legislative proposals. I think in the condominimum 
legislation, for instance, that the Council in my view has the authority 
to do that, and we have said that in court, and we go on and on and on. 

Whether or not it should have happened is another kind of question. 
I believe that in that instance there was no easy solution to the prob- 
lem and that the best solution was to continue what you had. 

On the other hand, I don't think the Council wanted to put into per- 
manent law a permanent ban on condominium conversions. So it was 
really a practical solution to a very complex problem. 

I think you will find that in other cases there have been very few 
instances when the Council has just repeatedly passed emergency 
legislation. 

So, I maintain that the Council has the authority and the power to 
do 10, 13, 15. But as a matter of running the government, it seems to 
me at some point the Council or the executive ought to come forth 
with permanent legislation that in their view permanently solves the 
problem at that particular time. That is the kind of direction that I 
would like to take. 

The other one, in some instances I remember the situation when we 
were trying to find a way to authorize a subsidy for the transportation 
of school children. 

The Council passed and the Mayor signed an emergency, but it took 
longer to find out how you practically come to a conclusion as to how 
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to integrate the Metro rail subsidies with the bus subsidy, how to col- 
lect the money, and who pays and who does not pay. In these instances, 
it took longer than 90 days to act. 

So I guess what I am saying is that in most instances the Council 
ought to be ready to go forward with permanent legislation and emer- 
gencies only should he used to abate the emergency at the time that it 
IS there. 

They should not be used as a wav of not dealing with the problem, 
even though it is complex, even though it is complicated. The con- 
dominium one is one of the most complex and complicated ones we 
have faced. 

But even with that, I think the Council or the executive really should 
have gone forward with some ideas about how you solve this problem 
permanently. 

LIMTrATION ON EMEBGENCT ACTS 

Mr. Fauntroy. Your view is that the 180-day limitation on an emer- 
gency act without the prospect of renewing it would not afford you the 
ability to deal with the practicalities of that particular situation? 

Mayor Barry. Mr. Chairman, since that earlier discussion, Mr. 
McKinney injected a new ingredient into the discussion. Again, we 
ought to just take the next day or two to look at the 180-day limit, it 
may be that the reality of life on the Hill is that we have to have some 
limitations. 

I am arguing the city's position for what we would like. Naturally, 
we would like all we can get for ourselves forever. 

But in light of the political reality uj) here, it may be that we will 
have to put together a package which will have some parcels of what 
Mr. McKinney propos^, some things that you proposed. 

It may be that the 180 days may be part of the package of political 
reality that goes forward, and it may be that upon analysis the 180 
days may be something we ' ■'ould like to discuss with the Chair and 
the council that may not have any real practical, negative impact 
outside the theoretical lack of home rule impact on the government 
operations. 

It may be with that package coming together in some time frame, 
it might not be injurious to our ability to operate. 

Mr. Fauntroy. Thank you so much, Mr. Mayor, for a very per- 
ceptive and enlightening testimony. I look forward to your review of 
the matters which we have laid before you from Mr. McKinney and 
also to your responses to some of the other questions which we would 
like to tend to you for submission in writing. 

Mayor Barry. Thank you, Mr. Chairman. 

Mr. Fauntroy. Ms. Ropers and Ms. Washington, we are happy to 
have you back with us again. 

Our next witness is a very distinguished representative of our busi- 
ness and financial community, Mr. Thomas J. Owen, the chairman 
of the board and chief executive of the Perpetual Federal Savings & 
Loan Association, whom we have asked to help us understand how we 
came to the mortgage crisis and also, as a businessman, to ^ve us his 
viewpoint on emergency legislation and congressional review. 

Mr. Owen, we are very pleased to have you before us. If you will 
identify the person who accompanies you. 
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SIATEHEHT OF THOHAS J. OWEN, CHAISHAN OF THE BOABD AHD 
PRESIDENT, PEBFETXTAL FEDERAL SAVINGS ft LOAN ASSOCIA* 
TION, ACCOMPANIED BT OILBEBT E. DELOBHE, ASSOCIATE OEN- 
EBAL COUNSEL 

Mr. Owen. My name is Thomas J. Owen. 

Mr. Chairman, with me is my associate general counsel, Gilbert 
DeLorme, who is a member of the staff of Perpetual. 

Mr. Fauntroy. Thank you. 

You may proceed. 

Mr. Owen. I am chairman of the board and president of Perpetual 
Federal Savings & Loan Association. 

Perpetual is one of the oldest and largest savings and loan asso- 
ciations in the District of Columbia havmg been organized in 1881 
and having assets of over $1 billion. 

As the chief executive officer of Perpetual, I became intimately 
familiar with the sequence of events which led up to the recent cuton 
of purchases of mortgages on District of Colimibia properties by the 
Federal National Mortgage Association and the Feaeral Home Loan 
Mortgage Corp. 

I would like to take this opportunity to share with you my analysis 
of what caused these cutoffs and what effect the cutoffs had on lending 
institutions such as Perpetual, and on the potential home buyers who 
depend upon these lending institutions to aid them in financing the 
acquisition of their new homes. 

IMPACT OF COUNCIL EMERGENCY ACT RE INTEREST CEILING 

On October 5, 1979, the District of Columbia City Coimcil enacted 
by emergency legislation an act (EA3-79) establishing a 15-percent 
usury ceiling for District of Colimibia home loans secured by a first 
deed of trust. 

On November 2, 1979, the Federal National Mortgage Association 
issued notice to all sellers of conventional loans in the District of Co- 
lumbia that it would no longer consider the purchase of these conven- 
tional home loans. On November 7, the Federal Home Loan Mortgage 
Corp. followed a similar track. 

In my opinion, there were several factors which could be considered 
the cause of the city's mortgage crisis. Certainly, the conservative legal 
position taken by the Federal National Mortgage Association — 
FNMA — contributed to the crisis. 

We must remember that at the time FNMA acted, the law of the 
District of Columbia permitted a home mortage loan of 15 percent 
APR to be made. No one had challeneged this Taw in the courts; to my 
knowledge, no one had any plans of challenging this law. 
^ In essence, FNMA decided that based on the Homeownership Coun- 
cil Case, the law was subject to a challenge which might succeed. 
FNMA then decided that this possibility was a sufficient reason to not 
accept loans entered into pursuant to the laws of the District of 
Columbia. 

We also cannot overlook the fact that the city council has chosen to 
utilize its emergency legislative powers time and again, rather than 
enact laws by means of the permanent legislative process. The over- 
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utilization of emergency powers in other instances, when coupled with 
the council's decision to pass a second Emergency Usury Act rather 
than permanent legislation, certainly contributed to the crisis. 

HOME OWNERSHIP COUNCIL V. DISTRICT OF COLUMBIA ET AL 

It also seems fair to note that Judge Revercomb's decision of Octo- 
ber 19, 1979— Civil Action No. 10624-79 (see Appendix B)— did not 
clearly spell out guidelines which the legal and business communities 
could use to evaluate the Districts' various reenactments of emergency 
laws to determine which were permissible and which were not. Given 
this lack of clarity, I can understand how FNMA reached its decision 
even though I disagreed with FNMA. 

The Congress also contributed to the crisis by imposing on the Dis- 
trict the 30-day congressional review period for all permanent legisla- 
tion. Since 30 congressional days apparently equal between 60 and 90 
calendar days, it is understandable that the city's fathers, over time, 
have fallen into the bad habit of utilizing their emergency legislative 
powers to act on any matter which appears to warrant prompt 
attention. 

Finally, the District's determination to retain a usury ceiling for 
home mortgage loans cannot be inmored. Such ceilings no longer affect 
interest rates now react almost directly to the national supply and de- 
mand for mortgage funds. No city or State can affect these national 
factors. Thus the District is constantly being faced with a need to 
change its so-called ceilinsr to keep it in line with national trends. 

Given the District's inability to pass permanent legislation rapidly, 
it is an obvious mistake for the Council to continue to set arbitrary ceil- 
ings which must constantly be changed if mortgage lending is to con- 
tinue in the District of Columbia. 

MORTOAGB CRISIS 

Mr. Chairman, I do not believe that we can pinpoint any one of these 
factors as the cause of the mortgage crisis. AH of these factors com- 
bined contributed to creating the problem. Therefore, steps must be 
taken to address all of these factors in order to insure the citizens of 
the District that they will not be faced with a similar crisis in the 
future. 

During this crisis there existed no secondary market for the sale of 
District of Columbia mortgage loans. Without this source of capital, 
Washington savings and loan associations could only rely on savings 
deposits as the principal source of mortgage loan funds. 

Unfortunately, savings outflows have been extremely heavy in the 
Washington area since August of this year. For example, in August of 
1979, withdrawals exceeded deposits iJy some $12 million. In Septem- 
ber, they exceeded deposits by some $33.8 million. In my own particu- 
lar institution, whose experience is similar to that of other District of 
Columbia institutions, deposits have only exceeded withdrawals three 
times in the past 19 months. 

Without the secondary market District of Columbia savings and 

L L associations do not have the funds available to make mortgage 

is and thus could not accept any applications for District of Co- 

ibia mortgages during the crisis. 
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The loans of 603 Washington families representing over $39 million 
committed bv Washington savings and loans since October 5 were jeop- 
ardized by the possibility that these loans could not be sold in the sec- 
ondary market. Another 262 loan applications taken into processing 
during this period of time but not yet committed were frozen in the 
application pipeline. 

While we could talk about the millions of dollars in loans that were 
in jeopardy, I would prefer to talk about the hundreds or oven thou- 
sands of Washino:ton area families who expected to be in their homes 
for Thanksgiving and Christmas. 

These families were the real victims of the industry's inability to 
close and sell mortgage loans made in the District of Columbia. For- 
timately, most of these families were spared severe hardship by the 
prompt action of the Confess in waiving the 30-day congressional re- 
view period. Even so, their risk during the crisis was enormous. ^ 

Couples capable of affording homes at the interest rate prevailing 
when they applied for loans had to live through the entire crisis period 
knowing that if they lost their loans throusrh no fault of their own they 
could only obtain new loans at much higher interest rates. In many 
cases these couples knew that they could not have qualified for or af- 
forded loans at nigher rates. 

Thus, these District of Columbia families faced the real possibility 
of loosing their chance et homeownership altogether, not just the in- 
convenience of a delay. 

RECOMMENDED LEGISLATION 

This type of tragedy must be avoided in the future. The District 
government and the Congress must work together to clarify the city's 
legislative process so that it is practical, workable and clearly under- 
stood and accepted by the courts and the business community. 

In the usury area, I recommended that the interest rate for home 
mortgage funds be permitted to reflect genuine national mortgage 
money conditions free of any arbitrary usury ceiling. The Di^rict 
must accept the fact that its citizens must compete on a national basis 
for mortgage funds at the prevailing interest rate. Maryland and 
Virginia nave accepted this modem economic reality, the District can 
do no less. 

I further recommend that the legislative process of the District be 
clarified so that Congress, the city government and the courts all agree 
as to the number and term of emergency bills which can be enacted on 
any one subject. To the extent that there must be a congressional 
review of District legislation, this review process must be clarified so 
as to permit the city to conduct its legislative process in a rational 
manner. 

There should be no excuse for the District to utilize its emergency 
legislative process in lieu of the permanent legislative powers granted 
it Dy the Congress. 

Mr. Chairman, this concludes my remarks. I would like to thank this 
committee for the opportunity to appear before you today. 

Mr. Fauntroy. Thank you so very much, Mr. Owen. I would like to 
tender a few questions to you. 

You have outlined to us the impact of the court decision, and the 
actions of the FNMA and FHLHC on loans in process. 
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IMPACT OP COURT DECISIONS ON INVESTMENTS 

I wonder if you would care to comment on the impact of this emer- 
gency problem as relates to the entire investment climate in the District 
of Columbia. What does a stifling in this area do in a rippling effect 
fashion on investment in the city generally ? 

Mr. Owen. Of course, the inability to command mortgage funds has 
a terribly debilitating effect on investment opportunities in the city. 

Most investments in this city escape the usury ceiling, but it seri- 
ously affects our home builders and our home remodelers who have to 
rely on the funds that are to be loaned to their purchasers in order to 
continue in business. 

So at the time the developers themselves were carrying interest rates 
of, say, 17 percent, awaiting the sale of their properties to the ultimate 
home buyers and then for a period I guess of now 10 days almost, that 
that was a burden. That has certainly got to discourage people from 
coming to our city if thej^ feel that when acting in good conscience 
imder the laws as they see it, the court can come in and upset the reac- 
tions of the citizens when they were acting in good faith. 

RECOMMENDED LEGISLATION 

So I think the need for clarity of the emergency process is very bedly 
needed. The city's abuse or overuse, whichever term you prefer to apply 
to it — on the other side of the Hill they call it abuse — I think that 
should be addressed. 

I think the City Council has had an opportunity to enact permanent 
legislation as a foUowup to their emergency legislation and may not 
have taken all the time that they could have to do that. 

I like Congressman McKinney's possible suggestion that we elimi- 
nate certain areas or consider the possible elimination of certain parts 
of the city's legislation from the 30 days existing review. 

I think it would be very appropriate if we could set up some expedi- 
tious way in which the Congress could respond as to its lack of interest 
in certain areas so that the city is not forced to do this. 

Mr. Fauntroy. You indicated support for a formulation that is 
likely to come before both Houses of this Congress with respect to the 
elimination of usury limitations across the country as relates at least to 
Federal programs, i ou also point out that such is the case in neighbor- 
ing Maryland and Virginia. 

EFFECT OF REMOVING USURY LIMITATIONS 

Would you care to tell us what, in your view, the effect of such elimi- 
nation of a limitation by our Council and approved, of course, by the 
Congress, would have on home buyers in the District of Columbia? 

Mr. Owen. Mr. Chairman, when I became president of Perpetual 4 
years ago and subsequently became chairman, I had noted that in 
previous years that we at Perpetual would lend money at the lowest 
possible rate we could afford to lend it to home buyers and then about 
every 3 years we would run out of money. 

It occurred to me during one of those periods where we had no money 
that there is only one thing worse than charging people a national 
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market interest rate which might appear high in our local economy and 
that one thing that is worse is having to tell people you dont have any 
money at any price. 

That is the condition that has existed here on numerous occasions in 
years past, through no fault in many cases of the city government; in 
many cases because funds, savings flows in District institutions, were 
not adequate to meet the demand, and institutions were not as active 
in the secondary market as they could have been. 

That has reversed itself now and there is a very active secondary 
market nationally for first trust mortgages. 

In order to get money into the District of Columbia, it is imperative 
that I as a lender and other lenders like me be able to deal in that 
secondary market. 

The secondary market has been dropping the past 4 weeks. I believe 
it is down to about 13 percent or slightly below. I hope we see it come 
even lower because we also notice that people are not willing to pay 
13 percent and the residential home market dries up. That is what is 
called supply and demand. 

I think supply and demand can seriously affect interest rates much 
more so than arbitrary usury ceilings. 

What you are seeing now is long-term mortgage rates which are 
very competitive with long-term bond rates. Long-term mortgage rates 
got as high as 13.7 or 13.8 percent, and they are now down to 12y^. That 
is during a period of 6 weeks, and I attribute that to the public's im- 
willingness to pay the price for money. 

So it is not the lenders take a simplistic approach to home finance 
and they lead you to believe this. You cannot just hold people up and 
they will not pay those prices. The diminution in the yields recently 
in the secondary market are adequate proof of that. 

Mr. Fauntroy. Let me clearly understand the situation with respect 
to the District. 

While Maryland and Virginia do not have usury limitations, if a 
citizen of the District wished to purchase housing in the District and 
you could not handle his need, he could not then go to suburban Mary- 
land or Virginia to acquire the money at their rates? 

Mr. Owen. No, he could not. 

Mr. Fauntroy. He could not do that. 

So that your recommendation of eliminating the limitations is 
really to put us on an even footing with people around the country? 

Mr, Owen. Yes. 

Mr. Fauntroy. Thank you very much for that bit of testimony. 

Are there any questions of counsel ? 

Thank you very much. 

Hearing none, we will conclude this portion of the hearing and 
resume at 1 p.m. 

Whereupon, at 11 :26 a.m., the subcommittee recessed, to reconvene 
at 1 p.m. the same day. It was reconvened at 1 :10 p.m. 

afternoon session 

Mr. Fauntroy. The hearings of the Subcommittee on Government 
Affairs and Budget will come to order. 
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It is always a pleasure to welcome to our hearing the distinguished 
Chairman of the City Council, the Honorable Arrington Dixon. He 
will give us a picture of the present situation facing the District of 
Columbia in terms of legislative process, and hopefully suggest some 
methods for improving it as it relates to emergency legislation and 
congressional review. 

Mr. Chairman, we are pleased to welcome you here and, with you, 
a very familiar face to the members of this committee, Mr. James 
Christian, General Counsel to the City Council. I am pleased also to 
welcome Mr. Bruce French, Legislative Counsel to the Council. 

Thank you for appearing. You may proceed. 

STATEMENT OF ABRINGTON DIXON, CHAIRMAN, COUNCIL OF THE 
DISTRICT OF COLUMBIA, ACCOMPANIED BY JAMES CHRISTIAN, 
GENERAL COUNSEL, AND BRUCE FRENCH, LEGISLATIVE COUNSEL 

Mr. Dixon. It is always good to be before you, Mr. Chairman, in 
whatever capacity. 

Today, we are here obviously to address the two proposed bills, 
H.R. 5927 and H.R. 5928. 

I would want to first put in the record my extended comments, which 
I think have been made available to your staff, and just make a few 
brief points now, and make myself available for questions. 

First of all, we do believe in a home rule vein that we would not 
like our powers or our actions reviewed by Congress. More specifically, 
we obviously, as you know, are concerned about the 30-day review our 
legislation goes through now, and certainly feel that that has been 
one factor that has caused the Council to use emergency powers. 

In my statement, that is discussed, and we cite examples of that 
phenomena. Therefore, I would hope that part of the consideration at 
this point or in the future would be the removal of that review entirely 
which would allow greater flexibility and may eliminate some of the 
need for the concerns around our emergency powers. 

I do think the Council, though, has used those powers in a proper 
manner, and I state that more clearly in my statement. 

Also, I would want to point out on November 8, 1979, 1, as Chairman 
of the Council, did introduce a rule change to the procedures of the 
Council to require a more ext^^nsive justification, if you will, an investi- 
gation by members who were to move emergency legislation. 

My sense is that that type approach done by the local body would in, 
fact, reflect the leadership of the city in addressing its own problems, 
and would, in fact, be a very useful and appropriate approach to some 
of the concerns that have been raised, and I want to call your attention 
to that, and it is cited again in my statement, and I hope that you would 
certainly yield to that direction in any further deliberation. 

At this t'me, I would want to open myself up to questions. I do 
think my statement is clear and extensive enough and would make my 
bill on the rule change legislation a part of the record along with my 
statement. 

Mr. Fauntroy. Without objection, your entire statement will be 
made a part of the record. 

[The prepared statement of Mr. Dixon follows :] 
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Pbepabed Statement of Chaibman Abbington Dixon 

Mr. Dixon. Good afternoon, Mr. Chairman, and members of the committee. 

I am pleased to appear this afternoon, in response to you request, to comment 
upon proposed bills, H.R. 5027 and 5928, introduced by yourself, Mr. Chairman, 
and Chairman Dellums and Congressman McKinney. 

These bilfls provide for the conditions under which the council may enact 
emergency legislation and change the nature of congressional review of perma- 
nent council acts. 

As yon know, the power of the council to successively reenact identical emer- 
gencies has been challenged in the District of Columbia courts in Washington 
Home Ownership Council v. District of Columbia. The Court of Appeals held an 
En banc hearing with respect to this matter on November 26, 1979. I know that 
you will appreciate my need to be circumspect in my comments today so, as not 
to prejudice our litigation position. 

I believe that the Council of the District of Columbia has properly exercised 
its emergency powers, and that any adjustments to that authority are unwar- 
ranted at this time. 

BACKGROUND OF EMEBOENGY LEGISLATION 

The true nature of the Council exercise of emergency legislative power, must 
be read in conjuncticm with the 30-day period of congressional review which is 
the subject of H.R. 5928. 

The extended period of congressional review, has often required the Council 
to enact emergency legislation. The most dramatic example of this fact can be seen 
by reviewing the record associated with the Condominium Act of 1976, D.C. Law 
1-89. Following transmittal to the House and Senate on September 15, 1976, the 
measure did not become law until March 25, 1977 — a full 196 days later. Under 
such circumstances, there can be no question that emergwicy enactments of the 
permanent legislation is necessary. 

The most forthright manner in which to address this problem is through the 
elimination of the thirty-day period of congressional review. In this way, the 
Council could exercise its deliberate legislative processes, confident that once 
legislation was adopted after two readings and signed by the Mayor, it would 
become effective shortly thereafter. Extended periods of congressional review 
require that the Council enact emergency legislation to protect the public health, 
safety and welfare of District citizens. 

The Council's exercise of its emergency power faithfully follows the carefully 
prescribrd provisions in the Home Rule Act. Only if two-thirds of the Members 
of the full council vote to declare that emergency circumstances exist, does the 
Council then move to the consideration of the emergency measure which, if 
adopted, would become effective upon approval by the Mayor and remain in 
effect for no more than 90 days. As you know. Mr. Chairman, the ability to move 
such a significant majority of the members of the Council to take such an action, 
with its far ranging political consequences, is a very serious undertaking. 

The resolutions declaring that emergency circumstances exist are well docu- 
ments, often presented on behalf of the executive branch of the government or 
our independent agencies, and often by members. I should add that not even the 
litigants in the pending court of appeals case have challenged the adequacy of 
these legislative declarations of emergency circumstances, finding them to be 
well founded. In fact, we have had no complaints with respect to the actual 
process used to declare emergencies, which in my judgment supports the con- 
clusion that no action by the Congress is needed. 

PBOPOSED AMENDMENT TO COUNCIL BULES 

Parenthetically I might add, that I have introduced an amendment to the 
Council's rules which will strengthen the finding of fact requirements associated 
with emergency action, so that the members will have even more information at 
their disposal in making a judgment if an emergency exists. 

Before closing, Mr. Chairman, let me turn briefly to the specific provisions of 
the two bills before the committee. While I do not believe that either bill should 
be enacted in their present form, I want to share with you several technical prob- 
lems with the bills. 
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U.R. 5927 

First, my observations with respect to H.R. 5927. On page 2 of the bill, the 
language "if such [emergency] act is for the same purpose and covers, in whole 
or in part, the same subject matter as any prior emergency act and is based on 
the same emergency as that on which such prior act was based" is used. My con- 
cern with these clauses is their ambiguity : Let us take the example of preser- 
vation of rental housing stock in the District of Columbia. At one point, the 
Council might believe it to be an emergency and in the public interest to limit 
conversions of certain rental units: In another, the Council might determine 
that automatic pass-through of certain utility bills, and not others, to be appro- 
priate ; and in a third circumstance, certain tax relief is deemed to be appropri- 
ate. All of these of course are for the "purpose" of preserving a rental housing 
supply, though they are different solutions to the same problem. Would these 
require enactment of amendments to the first emergency, or could they be con- 
sidered as separate subjects. Could we circumvent the "same emergency basis" 
requirement by finding that a new set of facts, 2 months later have arisen, and 
that a brand new emergency could be enacted? 

My brief example is not meant to be exhaustive, but reflects some of the prob- 
lems of interpretation and definition which are likely to plague our activities 
should H.R. 5927 be enacted. 

H.R. 6928 

While the intent of H.R. 5928 appears to be that most Council enactments would 
become effective without congressional review, I am not certain that the bill as 
drafted provided for such an interpretation. In addition, I am certain that the 
requirement of congressional review of acts "relating to crimes, criminal proce- 
dure, and prisoners" was meant to only include those codified in titles 22, 23, and 
24 of the D.C. Code in accordance with the special provisions in the District 
Charter affecting amendment of those titles. 

In closing, Mr. Chairman, I appreciate the opportunity to have been able to 
testify today, and trust that my statement has been helpful. I am prepared to 
answer any questions that you and the other members of the committee might 
have. 

Mr. Dixon. Thank you. 

Mr. Fauntroy. Mr. Chairman, let me follow up on your latest com- 
ment dealing with the change you have recommended to the Council 
with respect to the establishment of an emergency. 

The bills which are the subject of this hearing as you know, deal 
with two subject matter areas: One, H.R. 5927 — that of limiting the 
emergency powers to cover a 180-day period without renewal on leg- 
islation that addresses the same purpose and substantially deals with 
the same situation. 

The second — H.R. 5928 — has to do with the congressional review 
process. 

The committee will also have before it in short order a bill offered 
by Mr. McKinney, which recommends that the emergency powers be 
eliminated altogether. Measures passed with a two-thirds majority vote 
by the Council and signed by the Mayor would go into effect imme- 
diately. Other acts pending a 7-day review period during which the 
Congress could determine whether a Federal interest was involved, 
would go into effect thereafter unless the 30-day review period, where 
the Congress during an initial 7-day review period determined that 
there was a Federal interest, was invoked. 

In examining Mr. McKinney's suggestions, it occurred to me that 
a way of helping us delineate between emergencies which can be fol- 
lowed by permanent legislation and emer^ncies which for practical 
reasons should not become permanent legislation, we might look to 
the Council through its regulation process to structure procedures that 
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would assure the Congress that, if there were a 180-day lunitation 
period, there would be exceptions when, for practical reasons, it did 
not behoove the Council or the Congress to enact permanent 
legislation. 

Having said all of that, I am interested in you explaining to us 
the nature of the regulation which you recommended to the Council 
with respect to emergency powers and legislation passed by the 
Council. 

PROPOSED CHANGE IN COUNCIL RULES RE EMERGENCIES 

Mr. Dixon. The resolution which was presented to the Council on 
the 8th of November basically changes by resolution the rules of the 
Council and would, in fact, require that bills presented to be con- 
sidered under the section for emergencies have a detailed statement 
of reasons for the emergency, its fiscal impact, if any, comments 
affecting Grovernment agencies and members of the public rather than 
as now — ^those provisions are not required — ^and also any temporary 
modifications in laws which would be, in fact, done by emergencies 
would be cited and included in the transmittal to the Council prior 
to the legislative session. 

All these matters would, therefore, I think, extend — and certainly 
this is still subject to review and expansion by the Council, this rule 
change, but would extend the requirement for clarity before the Coim- 
cil and for preparation of the Council members. Before, they, in fact, 
were asked oftentimes on the dais in the legislative meetings to con- 
sider emergency measures. 

So, that is the initial effort, to put in place a vehicle to screen, if you 
will, our emergency efforts at the local level in a more effective wav. 

Mr. Chairman, I would like to elaborate a little more and speak to 
some of the other points that you raise. I think certainly in this forum 
I do not have to express, with your chairing, the importance of the in- 
dependence of the local body m its work, Te^slatively and any other 
way. I do think there is a very simplistic principle here, and that is 
that the Congress can, if it will, change almost anything that we do in 
the District of Columbia by its legislative authority at this point in 
time. 

So, whether there is 180 days, 6 months, whatever the emergency 
might be, or whatever the period might be, we can still be affected in 
some ways, I think, unfortunately, by the Federal concern in the Con- 
gress, by measures being moved through this body. 

I also think, therefore, it really is rather odd that the requirement 
for review of any soit be, in fact, a part of the concern of this body. 

I would point to a number of pieces of legislation, and this carries 
me beyond — in other words, if the Congress can act to change any- 
thing we do anyhow, why, then, do they need to be worried. If they 
feel we are doing something through an emergency measure, this Con- 
gress can act to modify that almost overnight through its expedited 
processes here. 

I also think that there are measures that have had much more sijj- 
nificant Federal impact that are permanent pieces of legislation. The 
focus here is on congressional review of emergency pieces and their 
abuse of the Council using the emergency pieces. We have a number of 
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pieces that I have some personal trouble with and voted against that 
are here that have more extensive impact. 

The earlier professional tax bill that moved through the Council 
has raised much concern. Rent control, which is permanent legislation, 
the chancery legislation which we are now dealing with, a bill we are 
considering for revenue source that deals with tax-exempt properties — 
all of those measures have nothing to do with our emergency powers, 
but do have some local concern and also have Federal concerns associ- 
ated with them. 

CONGRESSIONAL 30-DAY REVIEW PERIOD 

The point I am making is I am not sure why the review is necessary, 
again, because Congress can act on permanent or emergency pieces 
wnenever it sees fit, and I think we would hope they would not bother 
any of our measures, but certainly the review period is not necessary, 
and I think to debate how emergencies come and ^ is a local concern 
and the impact legislatively is one, whether it De emergency or a 
permanent piece, could be, in fact, dealt with by the Congress in its 
existing powers and its existing authority. 

So, my position is I think the 30-day review is not necessary, nor 
any review is necessary, and 1 think the concern for emergency pro- 
cedure and process is a matter which also has similar value because, 
again, the Congress can act and can, in fact, involve itself, as I hope 
it will not, but could if it felt we were moving improperly. 

Mr. Fauntroy. Mr. Chairman. I wonder if you would outline for 
the committee what effect this 30-day congressional review period 
really has upon the District's lawmaking process? 

Mr. Dixon. In my statement we have an example of the extended 
period of congressional review, that oftentimes requires the Coimcil 
to enact emergency legislation. I think the most dramatic example of 
this fact can be seen by reviewing the record associated with the 
Condominium Act of 1976, District of Columbia Law 1-89. Following 
transmittal to the House and Senate on September 15, 1976, the meas- 
ure did not become law until March 25, 1977, a full 198 days later. 

There was no question that we needed to, in fact, enact some meas- 
ure to carry out the requirements and the mandate of the Council, and, 
therefore emergency measuers were in order. I think this highlights 
the kind of problem we have had at the local level. 

Mr. Fauntroy. We had some average time given for the review 
process. I wonder if you would care to tell us what the averagce is. 

REVIEW PERIOD AVERAGE TIME 

Mr. Dixon. The number that staff recommends is 52 to 60 days that 
we have had to wait. Again, I would add to that, the review of those 
items, whether there was need for review at all by the Congress, to 
even have that time taken, and to just fashion an emergency guideline 
around a figure of avera,ge time of congressional review is to fashion a 
guideline around an unnecessarj'^ phenomena to start with, and I go 
back again to the refrain that I don't see why the review is necessary. 

We understand and respect the existing authority of this body and 
Congress, and we know they can use it when they see fit, and. 



Digitized by 



Google 



41 

therefore, I am not sure why we have to, and I would hope that would 
change, too, in time. 

Mr. Fauntroy. Would you describe for the committee the recent 
developments wliich led to the mortgage crisis in the District of Co- 
lumbia, and how the city sought to resolve those issues ? 

BACKGROUND OF MOBTGAGE CRISIS 

Mr. Dixon. As you know, the Coimcil did, in fact, pass legislation 
to establish a mortgage rate. That legislation did, in fact, move 
through committee, and was moving through the Congress but was 
not moving through in a timely manner from the Council or the 
Congress for those rates to become effective, and the Council put in 
place emergency legislation to establish those rates. 

That is the basis of the phenomena that is the legislative process 
around the mortgage rates. We acted through emergency again because 
permanent legislation would not move fast enough for us to deal with 
a current crisis in the city as to the ceiling on interest rates for 

Mr. Fauntroy. How, in vour view, does the recent court order issued 
by Judge Revercomb involving condo regulations and emergency leg- 
islation impact on all emergency acts of the past or future? 

Mr. Dixon. I would respectfully not want to suggest any merit to 
the arguments that are in court against the powers of the Council 
by the judge and hope the higher courts will in their wisdom support 
my position that we acted properly and that the concern raised by 
plaintiff was improper. 

review op council emergency acts 

Mr. Fauntroy. Do you feel that the practice of repeated renewal of 
emergency legislation indirectly helped to create the mortgage crisis 
and resulted in closing of the lending markets ? 

Mr. Dixon. I think not. My statement publicly has been that the 
action was a bit premature and precipitous. The Council was, in fact, 
through its emergency powers, acting properly and creating an envi- 
ronment of predictabinty for the mstitutions to operate until we 
passed permanent legislation. The answer is no, I don't think it created 
the proper environment for the action taken by the financial institu- 
tions. 

Mr. Fauntroy. Do you believe that the Council's utilization of 
legislative power to enact successive emergency acts of a similar 
nature circumvents the congressional review requirement applicable 
to permanent legislation? 

Mr. Dixon. No, I think if the record is checked, there were only a 
very few emercrencies that were reenacted that were not followed by 
permanent legislation. So there was certainly no effort to circumvent, 
but usually an effort to either buy time for the Council to deliberate 
or allow Congress to in fact move forward with its review process. 
So the answer is no ; it was not an effort to circumvent. 

Mr. Fauntroy. Can you tell us how many emergency acts have been 
passed since the passage of home rule, and what percentage of all 
legislation passed the emergency legislation constitutes? 
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Mr. Dixon. The Council has passed since January 2, 1975, until 
December 1, 1979, 361 emergency acts. The permanent acts passed are 
377 and, in fact, that represents about a 49-percent emergency acts 
passed to permanent acts passed. (For list of these emergency acts, see 
appendix C hereof on p. 142.) 

REASONS FOR EMERGENCY ACTS 

Mr. Fauntroy. Would you tell us why nearly half of the measures 
passed were done so on an emergency basis? 

Mr. Dixon. I think, one, again congressional review had some 
impact, a serious impact. And, second, 1 think the Council, trying to 
operate as a deliberative body has had to use the opportunity to pre- 
pare and review its permanent legislation prior to enactment. That 
IS one thing about the court's view that troubles me a lot; that there 
is some suggestion that there should be permanent legislation accom- 
panying emergency legislation. Frequently, the Council is not ready 
to move forward permanently beacuse it has not had a chance to delib- 
erate over the matter in a permanent manner, and I think that has 
been fact No. 1, the review period, and, No. 2, the fact that the Council 
does, as this body, need time to deliberate before it might put in place 
a permanent piece, and the emergency measures provided that time 
for it. 

I would also suggest as a footnote that the Council struggled for 
additional staffing support, which was recognized this time by Con- 
gress in a significant manner, which has helped and will also be a 
factor to give us the kind of structure and staff and research capability 
to maybe move more expeditiously and take less time. The condomin- 
ium conversion is an example of that, where a commission had to be 
pulled together of additional resources to study the problem, and that 
took time leading to emergency pieces to hola the problem in check, 
and I think that is another problem we have at the Council that we 
are still trying to grapple with through our budget process. 

Mr. Fauntroy. Your attempt to improve the regulations of the 
Council with respect to emergency lesrislation really speaks to the con- 
cern that many on the Hill have. What criteria would be utilized in 
determining when an emergency exists and therefore when emergency 
lerislation is justified? 

Do you feel that the criteria, on the basis of past emergency legis- 
lation which has been passed, has been met over the years since the 
adoption of home rule? 

Mr. Dixon. I think mjr voting: record as a member of the Council 
would reflect where I might differ with the body's movement as a 
collective group, but, as a general statement, I think the answer is yes; 
I think the Council has acted reflecting a review and a sensitivity to 
the emergency nature of its measures. 

I do think, though, that the regulation changes would help docu- 
ment future actions and help focus both the Council members as well 
as the community's view and focus their attention to the guidelines 
that may have been unstated and unwritten before, but now would be 
required and would, in fact, create a framework for greater public 
scrutiny of, in fact, our emergency efforts. 
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But I do think the Council informally and intuitively certainly has 
considered those matters when it has moved forward in the past. 

Mr. Fauntroy. There were, on occasion, as I have indicated, emer- 
gency acts which were passed successively. Would you provide for the 
committee the reasons for those repeated emergency acts instead of the 
development of permanent legislation ? 

Mr. Dixon. A couple of cases, and I would want to maybe supply 
more detail for the record here, but I can think of a few instances — 
again, citing that most emergency pieces were followed by perma- 
nent—delay in Congress as well as staff time and deliberation time 
caused some other repeated emergencies being introduced and passed, 
and also there were some measures that were seasonal, if you will, that 
required emergency action, and once the season changed, the actions 
were no longer felt necessary. 

Particularly I would point to matters that dealt with tourism, ven- 
dors, where, in fact, we had a climate of an effort to encourage small 
entrepreneurs in the city, and we needed something to allow them the 
flexibility that they did not have before the present home rule govern- 
ment to get involved in that marketplace. So we introduced or enacted 
maybe emergencies there and maybe repeated ones without following 
in some cases with a permanent piece, reassessing the whole picture 
during the break in the season. 

There is one dealing with boating regulations. When the season of 
boating hit us in the summer, we realized there were some safety re- 
quirements and some rules that needed to be promulgated, we thought, 
to allow proper review and control of the boating without our water- 
ways. That measure was, in fact, acted on, and I believe it was later 
not enacted in a permanent way because they were other concerns 
dealing with it that were finally analyzed and eliminated further legis- 
lative action. 

But there are a number like that, and we could provide examples for 
the record — again, I think, reflecting deliberations and sensitivity that 
we feel, and I know you do. Congressman, at the local level, that others 
might not feel when you read titles and don't know the background 
and pressure being placed on us from our constituents. 

STREET VENDORS LEGISLATION 

Mr. Fauntroy. There has been some concern expressed on the 
emergency acts with respect to street vendors, for example. Could yoa 
explain to us why, when in an emergency, vendors could not electrify 
their freezing capability, 1 year later there might not be permanent 
legislation that would deal with the purpose of the original concern 
which gave rise to the emergency. 

Mr. Dixon. One of the reasons is financial. These are small business- 
men who wanted to compete in a market, and the equipment they 
had did not meet some existing regulations that had been promulgateo, 
I think, at that point, at the F^eral level. And we were trymg to 
tailor our regulations during that season to meet their particular 
interests and needs. 

After we discovered one group that needed to operate and wanted 
to operate in the mall area, we found other vendors who were being 
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restrained from operating in other areas, and the impact the regula- 
tions that had been ^nerated at the Federal level would have on 
the permanent establishments along those streets and corridors they 
wanted to operate in. So it seems to be a rather trivial thing in this 
great aucust forum, but in the City Hall it was a very important one, 
and the chambers were jammed with entrepreneurs and small business- 
men, if you will, who were being cut out of the market. 

And here again is an example of the fiscal impact in many cases 
because they could not aflford the quick change to the regulations that 
had been promulgated at the Federal level. 

Mr. Fauntrot. That emergency existed in the spring and siunmer 
of 1979. What about the spnng and summer of 1980; will there be 
permanent legislation? 

Mr. Dixon. The small businessmen now have been able to gear up 
and tool up. 

Mr. Fauntroy. It would be necessary to pass emergency legislation 
again with respect to this matter? 

Mr. Dixon. We are, I think, as prudent as this august body, and 
we hope our local merchants will have taken the hint and now those 
who want to be responsive have tooled up, we believe, to take care 
of that problem. That is why I don't think even the next summer — 
that goes back a few summers now, legislation has been needed to 
take care of the problem — but at that point we needed it and during 
the break between that summer and the following one, many persons 
did tool up to deal with the requirements that existed at the Federal 
level. 

Mr. Fauntroy. Did the vendors understand when the emergency 
legislation was passed that there would be no permanent legislation 
f (Slowing it? 

Mr. Dixon. Well, I am not sure they all had the feeling, Mr. Chair- 
man, but I certainly know some did, and those who dicEi't certainly 
got the message and either got out of business or made the change. 

FEDERAL INTERESTS 

Mr. Fauntroy. How would you suggest the Congress oversee its 
responsibility for the Federal interests while at the same time stream- 
lining this city's legislative process ? How can the Congress satisfy 
itself that it has inquired ana protected the Federal interest as relates 
to measures passed by Council f 

Mr. Dixon. Mr. Chairman, I am also sensitive to the concern about 
the Federal presence, but I would suggest the Congress do what it has 
done — nothing. They have not reversed one yet, and I hope they do not 
reverse any in the future. I think we are doing things — there have been 
concerns by many interest groups that have brought their concerns 
about a process, when maybe there are issues rather than processes they 
are concerned about, and a process that might serve one group 1 minute 
or one legislative sej^ion that might not serve that same group in 
another legislative session, and we are trying to strike a balance, and 
the Congress has not intervened before, which raises the question about, 
is there a need to review for intervening, and I think there will have to 
be some appreciation for the capability of our local officials to exercise 
iidgment and concern. 
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The emergency again is not the focus; it is just our authority over 
our jurisdiction, and I cite permanent legislation which might be even 
more sensitive that I would hope would reflect and be supported by this 
Congress because of the local concern for the issue that was raised. I 
mentioned several of those already. 

Mr. Fauntroy. What mechanism of review can be structured that 
would not impede the legislative process and would serve to render 
unnecessary such devices as emergency legislation ? 

Mr. Dixon. I am not sure — ^maybe I should ask you to repeat the 
question. I was distracted. 

Mr. Fauntroy. What mechanisms of review can be structured that 
would not impede the legislative process as you must go through it and 
yet would serve to render also unnecessary such devices as the emer- 
gency powers? 

Mr. Dixon. Well, I guess all bodies need the emergency capability, so 
I am not sure there is any way that we could eliminate the need for that. 
I think that the issue here in a nutshell, as I see it, has not to do with the 
emergency or permanent, but has to do with the necessity, as you cited 
before, just Federal review of our actions, and I would suggest that we 
do as our President has done : Eliminate the Congress from the involve- 
ment of review of our measures, and realizing that the Congress can 
repeal or supersede any action we take at any time. And that is true, I 
think, not only of our jurisdiction but Federal laws many times can in 
their own way deal with even other local jurisdictions, and I would sug- 
gest the same process could exist without any review period being 
defined bv the Consrress at all. 

Mr. Fauntroy. You have certainly answered well the question which 
is going to be asked by Members as we move forward with this measure. 

H.R. 5928 

Finally, let me ask how you would react to the recommendation as 
contained in H.R. 5928, which deals with the review process. Is that 
a process which maintains both the integrity of the Council while oflfer- 
ing adequate consideration by the Congress ? 

Mr. Dixon. Mr. Chairman, I think that certainly brings us closer to 
the reality that I think at some day with your leadership and others 
we will reach. But there is no intervention or review. 

It also is rather interesting to note that there are many staffers and 
many other people who are part of our community who can affect their 
local issues in their local forum. Certainly, that is why we have that 
j>eriod, for constituents to react. I think there certainly is merit in mov- 
ing in that direction. 

So I am not saying categorically that is the answer, but it brings us 
closer to it clearly with the reduction in days and using the reduction 
period that is there for our citizens. It brings us closer to that point. 

Mr. Fauntroy. Thank you. 

I am going to yield now to questions from counsel. 

Mr. SiNOLETON. I think most of the questions I would ask regarding 
these two bills have alreadv b^pn osked. The other questions I have re- 
late to the proposals Mr. McKinney made this morning and that is the 
subject for another day. 
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COUNCIIi STAFF PROBLEMS 

One question that did present itself to me, Mr. Chairman, was again 
relating to the emergency powers of the Council. 

I have heard it said in many different contexts that the Council has 
staff problems. That is to say, there seems to be an inadequacy of staff 
in many instances for the job, a tremendous job since the City Council 
has duties of a State legislature as well as those of a City Council. 

If that is a fair statement or assessment, I was wondering if one of 
the reasons for the number of emergency enactments might relate to 
the fact that this gives the Council time or buys time for the Council 
to gear up to get the staff working to provide it with the necessary in- 
formation for permanent legislation. 

I was wondering what your feelings might be with respect to that 
comment ? 

Mr. Dixon. There is no question in my mind but that that is one of 
the big factors. This is one that really troubles me. I think it would not 
hurt to j)ut in the record that this body knows that the Council is the 
embryonic structure or instiution within the local government. We 
are the newest. 

There has been an executive branch around with its 40-some odd 
thousand people servicing the citizens for "x" number of years, at least 
100 and some years or more, and the courts have been there. But the 
Council just received its real legislative authority only 4 years ago. 

We must at some point, this Congress and this Nation through its 
representatives here, must reflect upon how we can make that institu- 
tion independent enough to exercise the quality- type judgments that I 
think we already have, but in a more timely way and in a more com- 
petitive and/or analytical way. 

The bill I indicated to change the rules cites a necessity for fiscal 
impact. We can't do a fiscal impact study if we don't have the staff. 

This Council has the GAO capability and an auditing ability, but 
it is not there to do fiscal impacts for the Council. The Council was 
asked to make an assessment of budget impacts and review. 

I think we do a fine job, a thorough job, but it is very tough to do 
it with one or two budget people. There are a multitude of staffers 
here who review. 

The point I am making is a yes, a very extreme yes to your ques- 
tion. We have to be viewed as an embryonic structure that needs to be 
provided resources to grow and assume and continue the quality work 
we have done, but even in a more efficient and exacting and more in- 
depth manner. 

Mr. Singleton. Thank you. 

Mr. Fauntroy, that would end any questions that I have. Thank you. 

Mr. Fauntroy. Mr. Maclver? 

AMENDING COUNCIL RULES 

Mr. MacIver. One question I had about a change in the Council 
rules, you are going to have a factual statement of the emergency in the 
resolution that accompanies the emergency act. Is that your proposal? 

Mr. Dixon. Yes. We are asking that that be a part of the resolu- 
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tion to declare the emergencjr and that it reflect fiscal impact and also 
impact on other agencies which means there would be a requirement, 
almost, that the executive branch would have to come in ana speak to 
or at least reflect its view of the impact on its agencies. 

The answer is yes, that would be a requirement of that resolution of 
declaration. 

Mr. MacIver. Then would you consider it being such a good idea 
that it perhaps ought to be either an act of the Council, signed by the 
Mayor and somewhat binding on future Councils, or actually in the 
charter by being submitted to the people or adopted by Congress? 

Mr. Dixon. You see, the problem that we have is that — ^this is why 
the whole thing goes back to the review period, the review itself, be- 
cause anybody can waive its rules or there is the same threshold re- 
quirement for waiving one's rules as there is for passing the declaration 
of emergency or to have a resolution to declare an emergency. 

That is why I would suggest that even though I think we need to 
lay it out more and it would be the requirement for laying it out more 
and the charter could be a place for it, though I would hope we would 
not have to do that, I think the Council in the end can monitor itself 
and I would hope — I guess what I am fighting is that we not ask that 
che Congress try to restrain us because I think we can define, through 
our own rules, restraints that we will have to in the end respect anyhow. 

Even though the charter can mandate, there are always ways of leg- 
islators, as we know, to deal with that in a good faith way but not 
necessarily meet the spirit that is before us today, the spirit of whether 
there is an emergency or whether we can justify it or not. 

Mr. MacIver. Can we have a copy of that proposal for the record? 

Mr. Dixon. We made it part of the record and we would gladly 
share it with you. 

[The proposed rule change, as finally adopted on Mar. 4, follows :] 

A Resolution, 3-346 in the Council of the District of Columbia 

MARCH 4, 1980 

To am and the Rules of Organization and Procedure of the Council of the District of Colum- 
bia relating to the agenda for Legislative Sessions ; and the filing of emergency matters 

Resolved, by the Council of the District of Columbia, That this resolution may 
be cited as the ''Council Agenda and Emergency Matters 4mendment Resolution 
of 1980". 

Sec. 2. The Rules of Organization and Procedure of the Council of the District 
of Columbia, effective March 27, 1979 (Resolution 3-53) are amended as follows: 

(a) Siction 401(c) is amended by (1) redesignating paragraphs "(3)", "(4)", 
"(5)", "(8", and "(9)", as "(6)", "(7)", "(8)", "(9)", and "(10)*' respectively; 

(2) redesignating paragraphs "(6)" and "(7)" as "(4)" and "(5)", respectively; 

(3) revising redesignated paragraph "(8)" to read as follows : "Reading by short 
title and vote on proposed resolutions, except as provided in paragraph (3) :"; 
and (4) adding a new paragraph "(3)" to read as follows: "(3) Reading by 
short title and vote on proposed ceremonial resolutions: Provided, That such 
resolutions have been circulated to each Councilmember at least twenty-four 
(24) hours before the legislative session ;" ; 

(b) Section 503 (a) is amended to read as follows : 

"(o) Committee on Human Services 

"The Committee on Human Services shall be responsible for matters concern- 
ing welfare, social services, health, public libraries, recreation, cultural affairs, 
youth affairs (other than corrections) and the concerns of the aging." ; 
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(c) The following section is inserted after section 408 : 
**408a. Presentation of Ceremonial Resolutions 

"(a) No Councilmember shall be permitted to present more than two (2) 
ceremonial resolutions during a legislative session. 

''(b) No Councilmember shall be permitted to speak more than two (2) minutes 
on each ceremonial resolution. 

"(c) No recipient of a ceremonial resolution shall be permitted to present a 
display or performance during a legislative session. 

"(d) No more than one recipient for each ceremonial resolution shall be per- 
mitted to speak during a legislative session." ; and 

(d) Section 713 is amended by adding the following provisions thereto : "When 
bills are presented to be considered under this section, a detailed statement of the 
reasons for the emergency and temporary modifications to existing laws shall be 
transmitted to each Councilmember before the legislative session at which the 
matter is considered.''. 

Seo. 3. This resolution shall take effect immediately, and apply to all matters 
scheduled for the legislative session following its adoption. 
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Mr. Fauntroy. Thank you, Mr. Chairman, for the time that you 
have given us this afternoon and for the very enlightening testimony 
that you have provided. 

Mr. Dixon. Mr. Chairman, let me finish by indicating to you that I 
know that the proponents of this legislation the Congress, House and 
Senate, are supporters and friends of the District. I have no question, 
obviously, with your involvement and Congressmen Dellums and 
McKinnejr. And on the other side. Senator Eagleton and others, Sen- 
ator Mathias, I understand there is an eiOfort to assist us. 

I don't view it as an effort to restraint, but I am concerned that we 
be careful in moving in and setting precedents that maybe will be 
misunderstood or misused by others that might not be as supportive, 
particularly when I think the matter is one that is very simple and it 
IS a review question and a question of trying to follow the intent rather 
than the letter of any restrictions that are placed on us. 

Mr. Fauntroy. Your concerns are very well taken. 

Mr. Dixon. Thank you very much. 

Pbepabed Statement of Chaibman Abbington Dixon 

Mr. Dixon. Good afternoon, Mr. Chairman, and members of the committee. 

I am pleased to appear this afternoon, in response to your request, to comment 
upon proposed bills, H.R. 5927 and H.R. 5928, introduced by yourself, Mr. Chair- 
man, and Chairman Dellums and Congressman McKinney. 

These bills provide for the conditions under which the Council may enact 
emergency legislation and change the nature of congressional review of Perma- 
nent Council Acts. 

As you know, the power of the Council to successively reenact identical emer- 
gencies has been challenged in the District of Columbia Courts in Washington 
Home Ownership Council v. District of Columbia. The Court of Appeals held 
an en banc hearing with respect to this matter on November 26, 1979. I know 
that you will appreciate my need to be circumspect in my comments today so, as 
not to prejudice our Utigation position. 

I beUeve that the Council of the District of Columbia has properly exercised 
its emergency powers, and that any adjustments to that authority are unwar- 
ranted at this time. 

The true nature of the Council exercise of emergency legislative power, must 
be read in conjunction with the 30-day period of congressional review which is 
the subject of H.R. 5928. 

The extended period of Congressional Review, has often required the Council 
to enact emerg^^ncy legislation. The most dramatic example of this fact can 
be seen by reviewing the record associated with the Condominium Act of 1976, 
D.C. Law 1-89. Following transmittal to the House and Senate on September 15, 
1976, the measure did not beoome law until March 25. 1977 — ^A full 198 days 
later. Under such circumstances, there can be no question that emergency enact- 
ments of the permanent legislation is necessary. 

BECOMMENDED LEGISLATION ON CONGBESSIONAL BEVIEW 

The most forthright manner in which to address this problem is through the 
elimination of the thirty-day period of congressional review. In this way, the 
Council could exercise its deliberate legislative processes, confident that once 
legislation was adopted after two readings and signed by the Mayor, it would 
b^ome effective shortly thereafter. Extended periods of congressional review 
require that the Council enact emergency legislation to protect the pubUc health, 
safety and welfare of District citizens. 

The Councirs exercise of its emergency power faithfully follows the carefully 
prescribed provisions in the Home Rule Act Only if two-thirds of the members 
of the full Council vote to declare that emergency circumstances exist, does the 
Council then move to the consideration of the emergency measure which, if 
adopted, would become effective upon approval by the Mayor and remain in effect 
for no more than 90 days. As you know, Mr. Chairman, the ability to move 
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such a significant majority of the members of the Ck)uncil to take such an ac- 
tion, with its far ranging political consequences, is a very serious undertaking. 
The resolutions declaring that emergency circumstances exist are well docu- 
mented, often presented on behalf of the executive branch of the Government or 
our independent agencies, and often by members. I should add that not even 
the litigants in the pending court of appeals case have challenged the adequacy 
of these legislative declarations of emergency circumstances, finding them to be 
well founded. In fact, we have had no complaints with respect to the actual 
process used to declare emergencies, which in my judgment supports the conclu- 
sion that no action by the Congress is needed. 

AMENDMENT TO COUNCIL RULES 

Parenthetically I might add, that I have introduced an amendment to the 
Council's rules which will strengthen the finding of fact requirements asso- 
ciated with emergency action, so that the members will have even more informa- 
tion at their disposal in making a judgment if an emergency exists. 

Before closing, Mr. Chairman, let me turn briefly to the specific provisions of 
the two bills before the committee. While I do not believe that either bill should 
be enacted in their present form, I want to share with you several technical 
problems with the bills. 

H.B. 5927 

First, my observations with respect to H.R. 5927. On page 2 of the bill, the 
language "if such [emergency] act is for the same purpose and covers, in whole 
or in part, the same subject matter as any prior emergency act and is based on 
the same emergency as that on which such prior act was based" is used. My 
cK)ncern with these clauses is their ambiguity. Let us take the example of preser- 
vation of rental housing stock in the District of Columbia. At one iK)int, the 
Council might believe it to be an emergency and in the public interest to limit 
conversations of certain rental units: In another, the Council might determine 
that automatic pass-through of certain utility bills, and not others, to be appro- 
priate ; and in a third circumstance, certain tax relief is deemed to be appropriate. 
All of these of course are for the "purpose" of preserving a rental housing supply, 
though they are different solutions to the same problem. Would thes^e require 
enactment of amendments to the first emergency, or could they be considered as 
separate subjects? Could we circumvent the "same emergency basis" requirement 
by finding that a new set of facts, 2 months later have arisen, and that a brand 
new emergency could be enacted? 

By brief example is not meant to be exhaustive, but refiects some of the 
problems of interpretation and definition which are likely to plague our activities 
should H.R. 5927 be enacted. 

H.B. 5928 

While the intent of H.R. 5928 appears to be that most Council Members would 
become effective without congressional review. I am not certain that the bill as 
drafted provided for such an interpretation. In addition, I am certain that the 
requirement of congressional review of acts "relating to crimes, criminal pro- 
cedure, and prisoners" was meant to only include those codified in titles 22, 23, 
and 24 of the D.C. Code in accordance with the special provisions in the District 
charter affecting amendment of those titles. 

In closing, Mr. Chairman. I appreciate the opportunity to have been able to 
testify today, and trust that my statement has been helpful. I am prepared to 
answer any questions that you and the other members of the committee might 
have. 

Mr. Fauntroy. Thank vou. 

Our next witnesses will come as a panel. From the Federal Home 
Loan Mortgage Corporation, Mr. William Nachbaur, who is the 
Deputy Counsel, and to him I have a great personal debt for the assist- 
ance they give me as a member of the Banking and Finance Committee. 

He will be joined by Mr. James Murray of the Federal National 
Mortgage Corporation. Mr. Murray is Senior Vice President and Gen- 
eral Counsel for the Federal National Mortgage Association. 
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He will be joined by Mr. James Murray of the Federal National 
Mortgage Corporation. Mr. Murray is Senior Vice President and Gen- 
eral Counsel for the Federal National Mortgage Association. 

Mr. Nachbaur, we are very happy to have you. You may proceed. 

STATEMENT OF WHUAH T. NACHBAUR, DEPUTY OENEEAL 
COUNSEL, FEDERAL HOME LOAN HORTOAOE CORPORATION, AC- 
COMPANIED BY MARY BRUCE BATTE, VICE PRESIDENT, CON- 
GRESSIONAL RELATIONS, AND JAMES E. MURRAY, SENIOR VICE 
PRESIDENT AND GENERAL COUNSEL, FEDERAL NATIONAL MORT- 
GAGE ASSOCIATION 

Mr. Nachbaur. Mr. Murray may be right outside the door, I am not 
sure. 

Mr. Fauntroy. We will pause for just a moment because we don't 
want him to miss your testimony either. 

Mr. Nachbaur, why don't you proceed. Again, I want to thank you on 
behalf of the committee for coming to testify before us and thank you 
on behalf of myself for the staff support that your knowledge and 
position have provided members of the Banking and Currency Com- 
mittee generally and this member in particular. 

Mr. Nachbaur. Thank you, Mr. Chairman. 

With me at the table is Mary Bruce Batte who is our Vice President 
for Congressional Relations. 

I understand that you are considering amending the District of Col- 
umbia Council's authority to pass emergency legislation and you wish 
to consider this in the context of the recent usury ceiling dilemma. 

While the Corporation has no particular view regarding any modi- 
fication of the Coimcil's emergency authority, I will be glad to recount 
our actions of the past few weeks. 

IMPACT OF INTEREST RATE CEILING APPROVAL 

We appreciate the Congress swift actions to make the new 15-percent 
usury ceiling effective without the required 30-day delajr. Your action 
enabled us to resume purchases of loans secured by District properties. 

The speed with which Congress acted minimized the adverse effects 
on the supply of mortgage money to District home buyers. We worked 
closely with your staff m drafting H.R. 5811 and sent telegrams to 
all Members of the House urging their support of the bill. 

SECONDARY MORTGAGE MARKET 

Before discussing the events of the past few weeks, I would like 
to give you some background information on the secondary mortgage 
market and the effect of usury ceilings. 

Each year, nationwide, nearly $200 billion in mortgage loans are 
made on single family homes. In the District of Columbia, nearly $900 
million in home mortgages were originated last year by savings and 
loan associations alone. In addition, commercial banks and credit 
unions make loans in the District. 
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If financial institutions had to hold all the loans they make in their 
portfolios, the extent of their lending obviously would be limited by 
the amount of money they received, in savings deposits, loan repay- 
ments, and borrowings. 

Fortimately, institutions have an additional source of funds. They 
can sell their loans in the secondary mortgage market and use the 
proceeds to make new loans. Last year, over $65 billion worth of mort- 
gages were sold in the national secondary market. 

Secondary market investors may purchase mortgage loans directly 
from originating lenders in the private secondary market or they may 
purchase mortgage-backed securities in the public secondary market. 

The growth of the private market, and more significantly, the estab- 
lishment of the public secondary market, has teen accomplished by 
three congressionally chartered corporations, FNMA, GNMA, and the 
Mortgage Corporation, 

In 1970, when Congress created the Mortgage Corporation, FNMA 
and GNMA had established a secondary market for FHA and VA 
mortgages. There was, however, no significant secondary market ac- 
tivity in conventional, non-govemment-insured loans. Each lender had 
its own forms and standards that varied widely. 

When Congress chartered the Mortgage Corporation to develop a 
public secondary market for conventional loans and to enhance the 
existing but limited private secondary market for these loans, it also 
authorized FNMA to purchase conventional loans. 

These three corporations, GNMA, FNMA, and the Mortgage Corp- 
oration, obtain funds for housing from many investors that are not 
normally home lenders. They also facilitate the movement of fimds 
from areas with weak loan demand or effective usury ceilings to areas 
where demand is strong. 

Together we purchased over $20 billion in mortgages during 1978. 
The Mortgage Corporation accounted for $7.5 billion of that. We resell 
the loans we purchase as passthrough securities. 

Each week the Mortgage Corporation holds an auction in which 
lenders submit bids to sell their mortga<yes to us. Our purchase volume 
each week depends on the volume of bids received, the level of support 
needed by lenders, the economic outlook, and the volume of mortgages 
we believe we can sell in a reasonable period of time. 

Since the Corporation has a limited capital base and does not receive 
operating funds from^ the Federal budget, we must balance our pur- 
chases of mortgages with our sales. 

MOirtGAGES FROM D.C. LENDERS 

So far this year we have purchased $73 million in mortgages from 
the 14 District of Columbia lenders active in our programs. This com- 
pares with $66 million for all of 1978. 

Since lenders in the District of Columbia can also originate loans on 
properties in Maryland and Virginia, these figures do not reflect the 
eipaet volume of mortgages we have purchased that are secured by 
properti in the Distnct. but they are probablv a close estimate. 
Lenders in aryland and Virginia, of course, can also lend on proper- 
ties 



Digitized by 



Google 



53 

In order to sell our mortgage passthrough securities, we must price 
them to compete favorably with many nonhousing alternative invest- 
ments, such as corporate iJonds. Because of current market conditions, 
the weighted average yield at our auction of last Friday was 12.693 
percent. While this is down somewhat from recent weeks, it is still 
well above the 11-percent usury limit that would have applied in the 
District of Columbia if the emergency usury ceiling were struck down. 

The yields we are requiring are not appreciably different from those 
required by other secondary market investors. Investors cannot afford 
to forego investments at today's high yields to invest in mortgages 
originated at below market rates. We would not be able to sell such 
loans. 

USURY CEILINGS 

Where usury ceilings preclude origination of mortgages at competi- 
tive rates, lenders are locked out of the secondary market. They can- 
not meet investor's yield demands without discounting the loans and 
incurring substantial losses. 

This would be inconsistent with their responsibility to their deposi- 
tors and shareholders. 

Unfortunately, usury ceilings which are lower than realistic market 
rates are most damaging at points in the economic cycle when access 
to the secondary market is most needed by lenders. 

When short-term rates in the capital markets are high, many savers 
withdraw their funds to make alternative investments. At such times, 
secondary market investors are a vital source of funds. But this source 
is not available if the lenders cannot make loans at competitive rates. 

Normally, mortgage lenders severely affected by usury ceilings re- 
frain from making loans in their own local markets and instead invest 
in securities or hi^er yielding mortgages in other j)arts of the country. 

It is noteworthy that neither Maryland or Virginia have usury 
ceilings, so there is a readily available alternative market for the Dis- 
trict of Coliunbia lenders when market rates exceed the usury ceiling. 

Obviously, the transfer of local funds out of the District would 
damage not only its housing and construction activity but also other 
sectors of its economy. 

All facets of the Nation's home lending delivery system have become 
closely tied to prevailing national market rates. Mortgage rates are set 
by competition among lenders all over the country. This competition 
holds local rates at levels consistent with national rates. This competi- 
tion, therefore, provides the same protection to consumers that state 
usury ceilings were originally intended to provide. 

The Corporation has taken an active role in supporting Federal 
preemption of State usury ceilings for all mortgages. As you loiow, 
the Depositorv Institutions Deregulation Act of 1979, which was 
passed by the Senate in November, contains such a preemption. 

MORTGAGE CRISIS, NOVEMBER 19 7 9 

With this background, I will turn to the events of last month specif- 
ically our decision of November 6 to suspend purchases of mortgages 
closed on or after October 5th secured by properties in the District of 
Columbia if effective interest on the mortgages was over 11 percent. 
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Prior to FNMA's similar announcement, we had not analyzed the 
October 19th superior court decision in the Washington Home Owner- 
ship Council case concerning emergency condominium conversion 
le^slation. 

We generally rely on a warranty from the seller that a loan com- 
plies with local law. However, we cannot reasonably rely on such a 
warrantly if we know that there is a serious question of the validity of 
local law. 

FNMA's decision reflected a reasonable interpretation of the im- 
plications of the condominium conversion decision, although we recog- 
nize there are factual distinctions between the condominium situation 
and the usury situation that might have lead a court to uphold the 
emergency usury legislation. 

Once FNMA made its announcement, the chance that a borrower 
might sue was increased. This is a very important consideration for 
the corporation because of our need to sell virtually all of the mort- 
gages we purchase. We would have to provide an opinion to our in- 
vestors that there is no reasonable possibility that such a borrower's 
suit could be successfully prosecuted. 

There is enough similarity between the use of the emergency author- 
ity in the condominium situation and its use in the usury situation that 
we could not give an unqualified opinion. Lenders wishing to sell to us 
could not warrant that the loans were clearly not usurious. 

We, therefore, had no choice but to suspend purchase of District of 
Columbia loans. However, as I mentioned, we immediately contacted 
the chairman of this subcommittee, and Mayor Barry, and worked for 
the passage of H.R. 5811. 

On November 22, as soon as President Carter signed H.R. 5811 into 
law — Public Law 96-124 approved November 20, 1979 — and made the 
District of Columbia Council's permanent 15 percent ceiling effective, 
we resumed our activities in the District. We will allow lenders to fill 
their commitments by delivering District of Columbia loans that were 
made before we suspended purchases or during the time of the suspen- 
sion, so long as they are under the 15 percent usury ceiling. 

I will be happy to respond to any questions you may have. 

Thank you. 

[The prepared statement follows:] 

Pbepabed Testimony op William T. Nachbaub, Deputy General CJounbel, 
Federal Home Loan Mobtoaoe Cobpobation 

Mr. Chairman, members of the committee, I am WiUiam T. Nachbaur, Deputy 
General Counsel of the Federal Home Loan Mortgage Corporation. It is my 
understanding that you are considering several bills to amend the District 
of Columbia CounciPs authority to take emergency actions and that you wish 
to consider these bills in the context of the recent usury ceiling dilemma. While 
the corporation has no particular view regarding any modification of the Coun- 
cil's emergency authority, I will be glad to recount our actions of the past few 
weeks. We appreciate the Congress' swift actions to validate the Council's Act 
raising the usury ceiling on home loans to 15 percent. Your action enabled us 
to resume purchases of loans secured by District properties. The speed with 
which Congress reacted minimized the adverse effects on the supply of mortgage 
money to District homebuyers. We worked closely with your staff in drafting 
H.R. 5811 and sent telegrams to aU memberg of the House urging their sup- 
port for the MIL 
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BACKOBOUin> 

Before discussing the events of the past few weeks, some background infor- 
mation on the secondary market and the effect of usury ceilings would be 

useful. ^ , , ^ « 

Bach year, nearly $200 billion in mortgage loans are made on single family 
homes across the country. In the District of Columbia, nearly $900 million in 
home mortgages were originated last year by savings and loan associations 
alone. 

If financial institutions had to hold all the loans they made in their port- 
folios, the extent of their lending obviously would be limited by the amount of 
savings deposits they attract, loan repayments they receive, and borrowings. 
Fortunately, institutions are not Umited in this way, because they can sell their 
loans in what is known as the secondary mortgage market and use the proceeds 
to make new loans. Last year, over $65 billion worth of mortgages were sold 
in the national secondary market. 

Secondary market purchasers include trust departments, diverse investors 
such as pension funds, insurance companies, as well as lending institutions such 
as savings and loan associations and banks. Investors may purchase mortgage 
loans directly from originating lenders in what is known as the private secondary 
market or they may purchase mortgage backed securities in the public secondary 
market. 

BECONDABT MABKET COBPOBATIONB 

Over the last four decades. Congress has created three secondary market 
corporations, which in large part have been responsible for the growth of the 
private market, and more significantly, have established the public secondary 
market. 

In 1938, Congress created the Federal National Mortgage Association as a 
secondary market entity within the government to purchase FHA and VA 
mortgages. In 1968, Congress split the original FNMA into two corporations. 
The Government National Mortgage Association was made a corporation within 
HI7D to buy mortgages at below market interest rates and to guarantee mort- 
gage-backed securities issued by lenders. FNMA became a private corporation 
to buy market rate FHA and VA mortgages. 

The secondary market for FHA and VA mortgages was well established by 
these two corporations by 1970 when the Congress created the Federal Home 
Loan Mortgage Corporation. FHA and VA loans were originated on standardised 
forms. Their uniformity not only facilitated sales to FNMA and GNMA, but 
also facilitated sales among lenders. 

There was, however, no significant secondary market activity in conven- 
tional loans at that time, and each lender had its own forms and standards 
that varied widely. 

In 1970, Congress created the Mortgage Corporation to develop a public 
secondary market for such loans and to enhance the existing but limited pri- 
vate secondary market for conventional loans. At the same time, FNMA was 
also authorized to purchase conventional loans. The Federal Home Loan Mort- 
gage Corporation was capitalized with $100 million from the I^eral Home 
Loan Banks, which are its only shareholders. Our board of directors is com- 
posed of the members of the Federal Loan Bank Board, who are appointed by 
the President of the United States. No tax money is used in our operations. 

These three corporations— GNMA, FNMA, and the Mortgage Corporation- 
obtain funds for housing from investors that are not normally home lenders. 
They also provide a means of transferring funds from areas of the country 
which have excess funds or unrealistic usury ceilings to lend to regions where 
loan demand exceeds local deposits. The three corporations purchased over $20 
billion in mortgages during 1978. The Mortgage Corporation accounted for $7.R 
billion of those purchases. 

MOBTOAGEB IN DISTRICT OF COLUMBIA 

So far this year, we have purchased $73 million in mortgages from the 14 
District of Columbia lenders active in our programs (12 savings and loan as- 
sociations, one commercial bank, and one credit union). This compares with 
$06 miUion for 1978. 
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Since lenders in D.C. can also originate loans on properties in Maryland and 
Virginia, these figures do not refiect the exact volume of mortgages we've 
purchased that are secured by properties in the District, but they are probably 
a close estimate. Lenders in Maryland and Virginia, of course, can also lend on 
properties in the EHstrict. 

Each week, the Mortgage Corporation holds an auction in which lenders sub- 
mit bids to sell their mortgages to us. We determine the volume which we will 
buy each week based on the volume of bids received, the level of support needed 
by lenders, and the economic outlook. The amount we purchase is also governed 
by the volume of mortgages we believe we can sell in a reasonable period of time. 
Since the Corporation has a limited capital base and does not receive operating 
funds from the Federal budget, we must balance our purchases of mortgages 
with our sales. 

Since its founding, the Corporation has purchased over $20 billion worth of 
mortgages and resold most of them to investors in the form of pass-through 
securities. Our basic securities are called Participation Certificates and Guar- 
anteed Mortgage Certificates. 

In order to sell our securities, we must price them to compete favorably with 
many non-housing alternative investments, such as corporate bonds. You are 
well aware of what has happened recently in the capital markets. Because of 
current market conditions, the weighted average yield at our auction of last 
jjYiday was 12.693 percent. 

The yields we are requiring are not appreciably different from those required 
by other secondary market investors. Investors cannot afford to forego invest- 
ments at today's high yields to invest in mortgages originated at below market 
rates. 

INTEREST BATES 

Where usury ceilings preclude origination of mortgages at competitive rates, 
lenders are locked out of the secondary market. They cannot meet investors' 
yield demands without discounting the loans. This could create substantial 
losses for lenders and confiict with the institutions' fiduciary responsibilities to 
their depositors and shareholders. 

Unfortunately, usury ceilings which are lower than realistic market rates 
are most damaging at points in the economic cycle when access to the secondary 
market is most needed by lenders. When short-term rates in the capital markets 
rise, as they have been doing for some time, many savers withdraw their funds 
from lending institutions to invest in capital markets. At such times, secondary 
market investors are a vital source of liquidity to lenders who want to con- 
tinue serving homebuyers' needs. But only if the lenders can originate at com- 
petitive rates, can they sell their loans to us or other secondary market 
investors. 

According to the United States League of Savings Associations, S&Ls in at 
least 24 states are restricted to rates of 13 percent or less by current usury 
ceilings. (A list of these states is attached.) Lenders in those states cannot 
effectively use the secondary market, and as a result, home lending has slowed 
to a virtual standstill. 

Even when lenders do experience savings infiows, the high cost of savings 
deposits in times of tight credit makes it impractical for them to make mort- 
gage loans at rates far below those prevailing in most areas of the country. 
S'nce June 1978, this cost has increased dramatically. Since that time. Money 
Market Certificates (MMCs) have been used extensively to sustain savings inflows 
to thrift institutions in the face of sharply rising interest rates in competing 
short-term debt markets. Maximum rates permitted to be offered on MMCs are 
tied to the weekly auction rate on six-month U.S. Treasury bills. Thrift institu- 
tions using MMCs to attract funds for mortgage lending now have to pay rates 
in excess of 12 percent for these funds. As a result, their overall cost of funds 
is such that lenders are reluctant to make loans at below market rates. 

Normally, mortgage lenders severely affected by usury ceilings refrain from 
making loans in their own local markets, and instead, invest in securities or 
higher jrielding mortgages from other parts of the country to the extent per- 
missible ' under federal and state regulations. In effect, then, funds generated 
from savers witliin the state are made available to borrowers outside state 
boundaries. Obviously, the transfer of local funds out of state wiU do damage 
not only to housing and construction activity in the state, but also to other 
sectors of the state's economy, or in his case the District 
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As yon can see from the above discussion, all facets of the nation's home lend- 
ing delivery system have become closely tied to prvailing markt rates across the 
country. The activities of the Mortgage Corporation and others have produced a 
truly national market. In today's national market, competition among lenders 
will hold rates at levels consistent with rates generally prevailing across the 
country. This competition provides the same protection to consumers that state 
usury ceilings were originally intended to give. This has been demonstrated in 
several states where usury ceilings have been removed. Maryland and Virginia 
are two prime examples near at hand. 

The Cori)oration has taken an active role in supporting federal preemption of 
state usury ceilings for all mortgages. As you know, the Depository Institutions 
Deregulation Act of 1979, which was passed by the Senate earlier this month, 
contains such a preemption. 

MOBTGAGE CRISIS IN THE DISTRICT 

With this background, I will now turn to the events of last month. Your staff 
asked that I go into some detail about the decision we made to suspend pur- 
chases of mortgages secured by properties in the District of Columbia if effective 
interest on the mortgages exceods 11 percent and the mortgages were closed on 
October 5th or later. Prior to FNMA*s announcement, we had not analyzed the 
October 19th District of Columbia Superior Court decision in the case of The 
Washington Home Ownership Council, Inc. v. District of Columbia, concerning 
emergency condominium conversion legislation. 

FNMA's decision reflects a reasonable interpretation of the consequences of 
the condominium conversion decision, although there are factual distinctions 
between the condominium situation and the usury situation that could lead a 
court to uphold the emergency usury legislation. Once FNMA made its announce- 
ment, the chance that a borrower might sue was increased. This is a very impor- 
tant consideration for the corporation because of our need to sell virtually all of 
the mortgages we purchase. We would have to provide an opinion to our investors 
that there is no reasonable possibility that such a borrower's suit could be suc- 
cessfully prosecuted. There is enough similarity between the use of the emerg- 
ency authority in the condominium situation and its use in the usury situation 
that we cannot give an unqualified opinion. Lenders wishing to sell to us there- 
fore could not warrant that the loans were clearly not usurious. We therefore had 
no choice but to suspend purchase of D.C. loans. 

At the time we suspended purchases of D.C. loans, the 14 D.C. lenders partici- 
pating in our programs held outstanding conuiiitments to deliver $25 million 
worth of mortgages to us. When we accept an offer to sell us mortgages, we do 
not know where the mortgaged properties will be located. The offer is simply for 
a certain dollar amount and yield. The lender can include loans from various juris- 
dictions. In the case of the $26 million, we considered it likely that lenders planned 
to meet a significant portion of their commitments with D.C. loans. Naturally, the 
lenders who were hoi diner them were concerned about our actions because of the 
effect upon their financial planning and liquidity. We were also concerned because 
we wanted to continue to support home lending in the District. We worked closely 
with Congress to remedy the problem. 

On November 22, as soon as President Carter signed H.R. 5811 into law and 
made the D.C. Council's permanent 15-pereent ceiling effective, we resumed our 
activities in the District. We will allow lenders to fill their commitments by 
delivering D.C. loans that were made before we suspended purchasjes or during 
the time of the suspension, so long as they are under the 15 percent usury ceiling. 

I will be happy to respond to any questions you may have. 

STATES WITH USURY CEILINGS BELOW 13 PERCENT AFFECTING SAVINGS AND 
LOAN ASSOCIATIONS^ 

Arizona, Arkansas, District of Columbia. Hawaii, Idaho, Kansas, Mississippi, 
I>)uisiana, Nebraska, New Jersey, New Mexico, North Dakota, Oregon, South 
Dakota. Washington, Wisconsin, Georgia, Illinois, Iowa, Minnesota, Missouri, 
New York, Pennsylvania, Texas, and Vermont. 



Mr. Fauntroy. Thank you. 



1 Source : U.S. League of Savings Association. 
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IMPACT OP COURT DECISION 

First of all, Mr. Nachbaur, as you have no doubt heard either in the 
context of these hearings or prior to this time, there are many persons 
who feel that you acted in a precipitous manner in choosing to follow 
the example or follow the lead of FNMA in this regard. 

What is your response to that specific charge ? 

Mr. Nachbaur. Well, I don't think that we did. We looked at the 
case. We didn't feel that we could assure our investors that the emer- 
gency usury law would not be struck down. We were risking not only 
the losing of the interest on all loans purchased in the Di^rict after 
October 5 over 11 percent, but also our reputation with investors. 

So it had a lot broader impact even than the possible lost interest 
which, of course, would have meant a loss to the investors who bought 
our participation certificates that included those mortgages. 

Mr. Fauntroy. What impact did you anticipate at the time that your 
actions would have on the real estate industry and savings and loan 
industry in the District of Columbia ? 

Mr. Nachbaur. Well, I think we certainly realized that it had an 
adverse impact on lenders and on the real estate industry. There were 
contracts to deliver loans that were pending in our regional office. 
After we made the decision, we tried to accommodate the lenders, said 
they could fill the commitment with loans from Maryland or Virginia 
if they had them, or if they didn't, that we would not hold them to the 
commitment. 

Mr. Fauntroy. Have you had to do this in other situations around 
the country ? 

Mr. Nachbaur. Well, this particular situation has not come up. We 
have stopped purchases in other States for different reasons, but not 
because of the uncertainty of the validity of the law. 

There are certainly many States where the usury ceilings are below 
the market rate and lenders know that they cannot originate loans so 
they are not trying to sell them to us. 

There are other States where provisions we believe are important 
to have in our mortgages have been restricted by State legislation 
and we have refused to purchase mortgages. I think this is the only 
example of where a piece of State legislation that people were relying 
on was called into question. 

Mr. Fauntroy. What would be the effect on private lending institu- 
tions, that is, thrift institutions, S&L's, and mortgage lending institu- 
tions if there were no secondary mortgage money market provided by 
you? 

Mr. Nachbaur. Well, there are 14 lenders in the District that sell 
to us on a regular basis. It would have certainly a dramatic impact 
on the way they operate. 

Mr. Fauntroy. Could they survive? 

Mr. Nachbaur. Well, they would have to change their method of 
operation. As I pointed out in the testimony, we have established 
another source of funds in addition to deposits and there are not very 
many deposits coming in these da}^. 

We provide another outlet by purchasing mortgages and then the 
lenders can take the proceeds of the sale and make more mortj^ges. 
There is, as I mentioned, a private secondary market so if we did not 
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exist, say, Perpetual could sell to a lender in New England that didn't 
have an alternative outlet for its funds or something like that. But it 
would have a dramatic impact if there were no secondary market. 

Is that responsive to your question ? 

Mr. Fauntroy. Yes. 

liOANS IN THE DISTRICT OP COLUMBIA 

What parcentage of the loans made in the District of Columbia 
became a part of the portfolio ? Do you know ? 

Mr. Nachbaur. I think you mean the Mortgage Corp. I think Mary 
Bruce has the number. 

Ms. Batte. $900 million worth was originated last year and we 
bought $63 million worth, and this year we bought $77 million worth. 

Mr. Fauntroy. That is the Mortgage Corp. I will get to FNMA in 
a minute. 

Ms. Batte. Right. So it is a substantial chunk of money involved. 

Mr. Fauntroy. I did notice on page 6 of your statement something 
dealing with the Federal override which we referenced in discussions 
this morning with the Mayor. I want you to know that I have sup- 
ported overrides in other legislation. I should indicate that I will 
do that again on the financial institutions act since there would be 
adequate protection in market competition. 

Mr. Nachbaur. Well, I think the fact that both Maryland and Vir- 
ginia have eliminated their ceilings certainly lends support to that. If 
you were to compare the interest rates in Maryland and Virginia to 
those in the District last summer when there was no ceiling in the 
District, you would probably find that they were all within a very 
narrow range which I think supports our argument that competition 
really takes care of what usury is intended to accomplish. 

Mr. Fauntroy. I wonder if you would finally comment on the im- 
pact of emergency legislation problems in the District as it relates to 
the investment climate generally ? 

Mr. Nachbaur. Well, it certamly created an uncertainty in the usury 
area. I don't have any personal knowledge of what other legislation 
is out there that was enacted on on an emergency basis that would 
affect the investment climate. 

^ Mr. Fauntroy. This has not affected your thinking as a corpora- 
tion about the future investments in the District? 

Mr. Nachbaur. No. 

Mr. Fauntroy. Thank you. 

Does counsel have additional questions? 

I would like you to remain, Mr. Nachbaur, for Mr. Murray's testi- 
mony because there may be some additional questions suggested by 
his testimony. 

Mr. Murray, we are very happy to have you. You may proceed as 
you like in testifying before us. 

STATEMENT OF JAHES E. HURRAT, ESO. 

Mr. Murray. Good afternoon. 

Mr. Chairman, may name is James E. Murray. I am senior vice 
president and general counsel of the Federal National Mortgage 
Association, FNMA. 
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I am here today at the subcommittee's request to set forth the basis 
of FNMA's notice to mortgage lenders on November 2 that it would 
no longer purchase conventionally financed home loans closed after 
October 5 if the loans were at an interest rate in excess of 11 percent. 

Our position was based on a ruling by the District of Columbia 
Superior Court on October 19 that, in our judgment, called into ques- 
tion tho validity of Emergency Act 3-79, which was enacted into law 
by the District of Columbia City Council on October 5. 

H.R. 5811 

As we all know now, the legal uncertainty that was created by this 
decision was removed on November 20 when President Carter signed 
the legislation, H.R. 5811, waiving the usual congressional review 
period required for legislation passed by the District of Columbia 
Council, thus permitting the Interest Rate Modification Act of 1979, 
Act No. 3-119, which is permanent legislation to take eflfect 
immediately. 

1 wuuiu add that the Federal National Mortgage Association imme- 
diately resumed doing business at this time in the District. 

BACKGROUND OF FNMA 

Before discussing some of the legal considerations involving our 
decision, I think it might be well to briefly state what FNMA is and 
how it operates. 

FNMA is a federally chartered, privately owned, managed and 
financed company. We are subject to certain Fedeiul regulations and, 
of course, to congressional oversight. We pay full Federal corporate 
income tax. 

FNMA operates nationwide. The corporation does not originate 
mortgage loans. Rather, it buys home mortgages pursuant to forward 
commitments, generally good for a 4-month period, issued to mortgage 
bankers, commercial banks, and other originating lenders. These 
lenders have been approved on the basis of financial capacity and abil- 
ity to make and service mortgages. 

Based on FNMA's commitments, lenders will, in turn, commit them- 
selves to homebuilders, real estate agents, or to prospective home buyers 
to make mortgage loans. FNMA, under its commitment procedure, is 
legally obligated to buy those mortgages delivered by the lenders 
against outstanding commitments, provided those mortgages meet our 
requirements. 

Our operations are not financed, directly or indirectly, by the Fed- 
eral Government but by funds raised in the Nation's money and capital 
markets. 

Over the last several months, as home-mortgage interest rates have 
risen, originating lenders have had to consider more carefully the legal 
effect, if any, of State and local usury laws on the residential loans 
they were making. 

!6ecause many of these laws set interest rate ceilings below today's 
market rates, there is currently little or no conventional lending in a 
substantial number of jurisdictions. 
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USURY LAWS 

Thus, while not trying at all to minimize the problem that existed in 
the District nfter the October 19 court decision, the problem here was 
not unique. In fact, the problem is so prevalent that the Congress has 
been actively considering legislation to pi-eempt State usury laws, not 
only for Government-backed residential mortgages, such as those in- 
sured by the Federal Housing Administration or guaranteed by the 
Veterans' Administration, but conventionally financed residential 
loans as well. 

We presently have a problem in 24 States where the usury ceilings 
are below the market rate. 

Maintaining a nationwide secondary market in home loans, FNMA 
has found it necessary in this high mortgage interest rate environ- 
ment to monitor much more closely the usury statutes in the various 
jurisdictions and how they may affect the validity of the mortgages 
we buy. 

Thus, in the case of the District of Columbia, we were aware of 
the enactment on Julv 10. 1979 of the Interest Rate Modification 
Emergency Act of 1979 (EA 3-52). This resolution, effective for a 
90-day period expiring on October 9, 1979, eliminated interest rate 
ceilings on mortgage loans. 

We were also aware of the enactment on October 5, 1979 of the 
Interest Rate Modification Second Emergency Act of 1979 (EA 3-79). 
This resolution, effective for a 90-day period until January 3, 1980, 
set the residential mortgage interest rate at 15 percent. 

WASHINGTON HOME OWNERSHIP COUNCH. V. DISTRICT OP CX)LUMBIA ET AL 

On October 19, 1979, the Superior Court of the District of Columbia 
handed down its decision in The Washington Home Ownership Coun- 
cil V. District of Columbia et al, (Civil Action No. 10624r-79), herein- 
after referred to as WHOC. 

This case involved an application for a declaratory judgment that 
certain emergency acts of the District of Columbia Council relating 
to the sale, acquisition, and development of real estate for cooperative 
or condominium ownership in the District were unlawfully enacted. 

In particular, the court was asked to decide whether the District of 
Columbia Self-Grovemment and Reorganization Act, the Home Rule 
Act, permits the Council to successively enact the same or similar 
emergency legislation. In reaching its decision, the court noted that: 

When the legislative history of the Home Rule Act and the 1978 amend- 
ments thereto is considered, the only natural and logical conclusion that can be 
reached is that the Congress did not confer upon the Council the power to enact 
emergency legislation of Indefinite duration through repeated use of the emer- 
gency power. 

The court then concluded and held that 

The successive enactment of substantiaUy the same substantive provisions 
of law through the emergency power, maintaining such provisions in effect for 
more than 90 days without a second reading or submission for congressional 
review is, with respect to the statues at issue before the court, unlawful. 



Digitized by 



Google 



The validity of the Interest Rate Modification Second Emergency 
Act of 1979— EA 3-79— was not before the court in the WHOG case. 
The basic legal principle in the WHOC case, however, and in the 
present usury matter is substantially the same. 

Similar to the legislation challenged in the WHOC case, the October 
5 resolution of the City Council — EA 3-79 — setting the usury rate at 
15 percent was emergency legislation, succeeding a prior emergency 
measure — EA 3-52 — on the same subject without there being an inter- 
vening new emergency. 

I believe, therefore, that the holding in the WHOC case casts serious 
doubt on the legality of the present District of Columbia usury statute 
which was in effect before the permanent legislation. 

It has always been FNMA\ position that it would not knowingly 
purchase a mortgage loan that has been made in violation of a State 
or local usury law. There also are severe consequences imposed on a 
lender or an investor for a violation of the District of Columbia usury 
law. 

FNMA, therefore, concluded that it would not be prudent to con- 
tinue the purchase of conventional mortgages in the District where the 
interest rate on such mortgages is in excess of 11 percent. 

FNMA certainly regretted taking the action it did. However, pend- 
ing a final decision in the WHOC case or permanent legislation resolv- 
ing the District of Columbia interest rate problem, as a matter of pru- 
dent legal judgment, FNMA could have taken no other action than 
that which it did take. 

I have thus far, in my testimony, responded to the first and third 
questions set forth in the chairman's November 26 letter. 

FNMA MORTOAOES IN THE DISTRICT 

In response to the second question, as of September 30, 1979, FNMA 
had in its portfolio 7,017 home mortgages having an unpaid principal 
balance of $179.9 million. In the first 9 months of this year, we pur- 
chased 453 home mortgages totalling $22 million in D.C. 

I would emphasize those are purchases in the District of Columbia. 

With regard to commitments issued to District of Columbia lenders, 
we have issued about $216 million. Those are commitments to purchase, 
but those mortgages have not actually come into the portfolio of the 
Corporation and those commitments are outstanding. 

I will be pleased to answer any questions that you may have, Mr. 
Chairman. 

Mr. Fauntroy. Thank you, Mr. Murray. 

Of course, as we questioned Mr. Nachbaur, and as we have mentioned 
before, there are those who felt that your action was precipitous in 
response to the court case. To j)araphrase the song that was current 
in my youth, vou were just passing by but you started something and 
I may never Know why but you started something. A new crisis was 
in the making. 

Mr. Murray. Mr. Chairman, we certainly did not realize what a 
thimderstorm we were going to cause in the District I didn't realize 
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we would be on the front page of the Washington Post on Monday 
morning. 

Although looking back in retrospect, there were a number of prob- 
lems that we had. 

IMPACT or COUBT DECISION 

One : As I mentioned, we were issuing commitments to purchase in 
excess of lending. So there were lenders out there making return com- 
mitments to home owners and builders and we felt we had to move 
immediately to make clear our position so there would not be other 
third parties who would be harmed. 

So it could be — I don't disagree that it could be argued that we 
moved too quickly, but we felt under the circumstances we had to take 
an action. You take your lumps. I don't know if that is a song, but I 
have certainly taken mine. 

Mr. Fauntroy. Well, again, I take it you have had experience or 
have had to take similar steps in other situations. 

Mr. Murray. Yes. If it is any consolation, Mr. Chairman, as far as 
the District is concerned, we have done this in other jurisdictions. It is 
always a painful process. There are several problems associated with it. 

Part of it is becistuse of the severity of the consequences of a violation 
of a usury law. In many States it means loss of all interest. In some 
States it means loss of all principal. In the State of Texas, until re- 
cently it was a felony and you went to jail for 1 year. So we view these 
as being very serious problems with usuiy. 

This first became a problem for FNMA in 1969-70, in that credit 
crunch period. Gradually, the States began to realize in many ways the 
counter-productive effect of usury laws and began to change them. The 
same situation occurred in 1973-74, and again States began to change* 

Unfortunately, with the high inflationary economy we have had, and 
with the interest rates each time plateauing at a higher level, the usury 
laws could not stay ahead of it. 

So in examples, as I mentioned, in the State of Texas it is a felony to 
violate the usury law. But in the State of Texas there is a FHA ex- 
emption. The attorney general there announced that was unconstitu- 
tional. 

So we had to announce in Texas that we could not make loans in 
excess of the interest rate of 10 percent. It caused a flurry in Texas and 
Governor Clemmons accused us of conspiracy. There was an antitrust 
investigation and the State legislature finally changed the usury law. 
But we took a lot of turmoil over it. 

In the State of Colorado you have the problem of the Uniform Con- 
sumer Credit Code, the UCCC. That code was drafted bfiw^k 15 years 
ago and it was to take care of basically small loans, but a provision was 
put in the act that applies to real estate loans. 

The idea back in those days was that no one would make a real estate 
loan at more than 11 percent. T\Tien the real estate interest rates went 
up to 11, 12. and 18, lenders had to be printed and have their pictures 
taken and licensed as lenders. There were penalties involved if loans 
were made in excess. 

We had to announce that unless our lenders were licensed, they could 
not do business in those States. It is unfortunate that this occurred but, 
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again, we have to obey the State law. We are not going to disregard 
the State law and the District fell into this pattern. 

We keep monitoring what is happening in the States so that we are 
not in violation of the State law and the District fell into this pattern. 

Mr. Fauntroy. All right. 

Let's assume that the 15-percent limitation now in effect pursuant to 
the permanent legislation becomes inadequate in the District of Colum- 
bia. What would you do this time different from the way in which you 
responded last? 

Mr. Murray. I think the big difference in the way it happened before, 
Mr. Chairman, was that there were other lenders who believed they 
could continue to go on lending. It was a question of legality. If the 
rates get above 15 percent again, we will have to announce that we will 
not purchase any mortgages in the District in excess of 15 percent. 
That is the law. 

That would mean the lenders who are competing for our commit- 
ments in the District would not be able to get commitments from us. 

Mr. Fauntroy. So you would lead the way again. 

Mr. Murray. It would be a question of leading. Everybody would 
leave, Mr. Chairman. In that situation we would all be together in 
leaving the District. Nobody likes to be up front. 

Mr. Fauntroy. I asked Mr. Nachbauer a question he anticipated. 
lie said when you went, there was not much choice. 

Mr. Murray. It is nice to be respected, Mr. Chairman, but I think 
Rvery lender had to make his own decision on it. There certainly was a 
«erious question, 

Mr. Nachbauer. I think I might clarify what I said more along the 
lines that FNMA's action caused us to take a closer look at the case. 

Mr. Fauntroy. I suspect what I am grappling for is probably im- 
possible. There is no way to "grandfather" anyone in this situation. 
There is no way to avoid your statement's taking effect immediately. 
Is that the case ? 

Mr. Murray. Yes, Mr. Chairman, that is difficult because regardless 
of if we made it effective saying we will continue to service loans up 
until October 1 but not beyond that — a lot of the people who criticize 
us, consumer advocate-type lawyers, would be the first ones to bring 
class actions against us for violating the D.C. usury law. 

Also a factor here, Mr. Chairman, this is not a theoretical problem. 
It is a very practical one for all lenders. 

Mr. Nachbauer. The big difference is that the 15-percent ceiling 
now is permanent legislation. This case has no bearing on that if rates 
were to go to 15 percent or 16 percent and the Council started over- 
riding it with emergency legislation. 

Mr. Murray. The first emergency would be all right, 90 days, but 
once they began extending the emergency 

Mr. Fauntroy. Then you would 1:^ in the same position. 

Mr. Murray. Yes. 

Mr. Fauntroy If you could announce as soon as this 90-day period 
is over. 

Mr. Murray. That is right, but I guess every dog is entitled to his 
first bite^ every legislature is entitled — I think that is a rule of law, 

r. Chairman. You have to keep your dog restrained after he bites 
r neighbor the first time. 
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RECOMMENDED USURT LAW CHANGE 

Mr. Fauntroy. I do want to put to you the same question I put to 
Mr. Naclibauer because I am concerned about the investment climate 
as it relates to the cost of doing business that has developed as a result 
of actions like this. 

I wonder what we can do, in your judgment to eliminating the un- 
certainty that we had in the process heretofore. 

Mr. Murray. Mr. Chairman, with regard to the usury law, I really 
believe that the most effective way in light of economic conditions in 
this country, unless we get back to 1 or 2 percent inflation, is to elimi- 
nate the usury law because our mortgage markets which are tied di- 
rectly into the money markets — that is the thing that has happened 
because of FNMA and FHLMC. We provide direct access into the 
capital markets for the home mortgage market. That means as interest 
rates on those money markets continue to escalate, the home mortgage 
market will be drawn right with it. 

I don't see that the usury laws have the effect that they were in- 
tended to have 100 years ago when most of them were enacted. I think 
that would be the most effective way. 

With regard to the investment climate in the District of Columbia, 
we believe it is a good investment climate. We certainly want to do as 
much business in the District of Columbia as we can. We have $200 
million in commitments outstanding in the District of Columbia which 
is a much greater amount than we had in the past. 

So with regard to the climate in the District of Columbia we think 
it is a good climate for investment. This was just an unfortunate in- 
cident that happened because of that particular case. 

Mr. Fauntroy. Mr. Murray, the Mayor was here testifying earlier 
this morning. 

Mr. Murray. I heard him over in the Senate. 

Mr. Fauntroy. You do know that he suggested that you cut off in 
response to something you read in the newspaper about Judge River- 
comb's decision. I just would like to know whether FNMA conducted 
their own detailed account of the decision ? 

Mr. Murray. Yes, Mr. Chairman. What happened was that, again, 
living in the District — actually, this was handled out of our Philadel- 
phia office — we all were aware of the case when it was decided. Im- 
mediately on hearing of the case we sent for copies of the option. 

Philadelphia read it and sent it to our office. We read it and we 
couldn't in the light of that decision, do anything other than what we 
did we felt because not only had there been — ^the suit was against not 
only the nine successive emergencies but that there had been more 
than one, and the emergency for the first time was also declared invalid. 
I think that has been lost in the controversy. 

So the judge ruled much more closely on the point of the D.C. usury 
law. Counsel argued with me that there had been many more than 
one and perhaps they were entitled to two because they couldn't ef- 
fectively enact emergency legislation without having at least two. 
That was not the court's rule so that we felt was still a serious problem. 

Mr. Fauntroy. Thank you so much. 

Mr. Nachbauer, is there anything you want to add to any aspect of 
the questions we have asked ? 
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Mr. Vachhaurr. No, Mr. Chairman. 

Mf . Faijntrot. I want to thank both of you for coming. 

iMHib counsel have any Questions? 

Mr. Lkk. What about the securities that you offer? Are they identi- 
Hkd Mi t[ie persons know what mortgages are behind those securities? 

Air. Murray. With regard to FNMA, we do not issue those as such. 
KN MA is in effect a kind of converter. We convert home mortgages 
into liquid paper. We don't identify any of our obligations, whether 
they are debentures or whatever. That is not the case with the mortgage 
r/>rporation. 

Mr. Nachbauer. Our offering circular that goes out with our cer- 
tificates indicates that the mortgages come from anywhere, so the in- 
vestor doesn't know. 

Mr. Lee. The reason I raise that question is that it relates to the 
investment climate as for assurance the mortgages that would be issued 
would continue to be salable in the secondary market. We need some 
assurance that the results of the uncertainty which rose out of the 
legislative process would not adversely impact future sales. 

Mr. Nachbauer. I think what you are saying is that the uncertainty 
would affect all our participation certificates. 

Mr. Lee. Is this goin^ to taint local mortgages in the future ? 

Mr. Nachbauer. I think the legislation just enacted eliminates that 
as far as the present situation. 

Mr. Fauntroy. Thank you, ladies and gentlemen. That concludes 
the hearing. 

[Whereupon, at 2 :35 p.m., the subcommittee was adjourned.] 
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APPENDIX A 

Superior Court of the District of Columbia Civil Division 

(O.A. No. 10624^79) 
The Washington Home Ownership Council, Inc., PLAXNTirr 

V. 

District of Columbia, defendant 

Metropolitan Washington Planning and Housing Association, Inc., et 
al. intervenob-defendants 

opinion AND OBDEB 

OCTOBER 9, 1979 

Superior Court of the District of Columbia Civil Division 

In this action, plaintiff Washington Home Ownership Council, Inc. ("WHOC") 
seeks a declaratory judgment that certain "emergency" acts of the council of 
the District of Columbia relating to the sale, acquisition and development of 
real estate for cooperative or condominium ownership were unlawfully enacted. 
Plaintiff also seeks to enjoin enforcement of any such act unlawfully enacted 
which has not been superseded by permanent legislation. The matter is before 
the Court on the parties' cross motions for summary judgment 

I. BAOKQBOTTND 

Article 1, Section 8, clause 17 of the United States Constitution vests legisla- 
tive authority over the District of Columbia in the United States Congress. 
Congress may, however, d^egate any or all of its legislative responsibility over 
the District's local affairs to a local legislative body in the District, so long as 
Congress retains the power to revise, alter and revoke acts of the local govern- 
ment District of ColumUa v. John R. Thompson Company, Inc,, 346 U.S. 100 
(ld58). 

Over the years, Congress has instituted various forms of local government in 
the District Local government in the District is currently authorized by the 
"District of Columbia S^-Govemment and Government Reorganization Act," 
P.L. 03-198, 1 D.C. Code §§ 121 et seq, as amended (Supp. VI, 1979) (the "Home 
Rule Act"). 

The delegation of legislative power by the Congress to the Council of the Dis- 
trict of Columbia ("the Council") provided for in the Home Rule Act is subject 
to certain limitations of a procedural nature, which are intended to provide for 
both citizen input into the legislative process (Section 412(a), 1 D.C. Code 
(146(a) ), and fbr Congressional review of Council Acts prior to their becoming 
law (Section 602, 1 D.C. Code § 147(c) (1) ). An exception to these procedural lim- 
itations is provided in Section 412(a) of the Home Rule Act, 1 D.C. Code 
|lM(a), for "emergency" legislation: 

If the Council determines, by a vote of two thirds of the members, that 

emergency circumstances make it necessary that an act be passed after a 

single reading, or that it take effect immediately upon enactment, such act 

shall be effective for a period of not to exceed ninety days. 

Thus, the Council is empowered to enact both "permanent" legislation (that which 

has passed through two readings and Congressional review) and "emergency" 

legislation (effective immediately but for no more than ninety days) . 

(67) 
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In this action, idaintiff WHOC alleges that successive enactment by the Coun- 
cil of numerous ^'emergency*' acts dealing with ownership and development of 
condominium and cooperative properties in the District is in violation of the 
Home Rule Act. Defendant District of Columbia and the Intervcnor-defendants 
vigorously contest this allegation. Only the procedure by which those acts wefe 
enacted is at issue in tiiic udgatiou ; tue iegaiicy or cuusiituiionaiiiy oi tne suo- 
stantive provisions of those "emergency" acts is not before the Court.^ 

n. FACTS 

In the three counts of its Complaint, plaintiff challenges the validity of three 
separate groups of "emergency" acts, as follows : 

A : Count One: 

1. Emergency Condominium and Cooperative Siahilizaiion Act of 1979, D.C. 
Act 3-44, approved May 29, 1979. 

Accompanied by Resolution 3-126, May 22, 1979, setting forth the circumstances 
deemed by the council to constitute an emergency, this act imposed a 90 day 
moratorium on condominium and cooperative conversions, and established the 
Emergency Condominium and Cooperative Conversion Commission to study the 
subject and recommend permanent legislation thereon. 

2. Emergency Condominium and Cooperative Conversion Stabilization Act 
of 1979, D.C. Act 3-95, approved August 27, 1979. 

Accompanied by Resolution 3-201, July 31, 1979, which is identical to Resolu- 
tion 3-126, supra, with only minor statistical additions. Both resolutions recite 
that: 

[t]he preservation of the public peace, health safety and general w^are 
necessitates an emergency act to impose temporary controls on the con- 
version of rental properties to condominium or cooperative status and 
thus to stabilize rental housing in the District of Columbia. 

B. Count Two: 

Following enactment of two ''emergency" moratorium acts,' the Council en- 
acted (after two readings) and transmitted to Congress the Cooperative Con- 
version Moratorium Act, D.C. Law 1-71, 29 D.C. Code §801 (Supp. V 1978). It 
became law on June 19, 1976, at the expiration of the 30 day Congressional review 
period, no concurrent resolution of disapproval having been passed in Congress. 
That law provided for 180 day moratorium on cooperative conversions, expiring 
on November 3, 1976. The report of the CounciFs Committee on Housing and Ur- 
ban Development which accompanied the bill that became D.C. Law 1-71 stated 
that the 180 day moratorium was needed to allow the Council time to "construct 
and offer permanent legislation which will serve to govern the establishment 
and conduct of cooperative housing accommodations in the District." 

Following the expiration of the 180 day moratorium, ten successive emer- 
gency acts were passed by the Council and ai^roved by the Mayor, with the 
effect of continuing the moratorium in force. These acts were : 

1. Emergency Cooperative Regulation Act of 1976, D.C. Act 1-189, approved 
January 3, 1977. 
Accompanied by Resolution 1-^34 December 7, 1976. which finds emergency 
circumstances in the fact that the Congressionally approved 180 day moratorium 
would expire before the Council could enact ''comprehensive le^lation" due 
to the Council's "legislative Schedule", and that "chaos ... in the housing 
market" would result from termination of the moratorium prior to enactment of 
comprehensive legislation. 



^Plaintiff WHOC is a District of Columbia not-for-profit corporation, composed of 
member companies and individuals engaged in ownership, brokerage, development and /or 
management of real estate in the District, Including condominium and cooperative housing. 
Intervenor defendants are the Metropolitan Washington Planning and Housing Associa- 
tion, Inc., a not-for-profit corporation involved in representing and assisting low and mod- 
erate income families in need of housing in the District, and the folljowing tenant organlia- 
tlons: Towne Towers /Aristocrat Tenants Association. Dorchester Tenants Association, 
Mlntwood Tenants Association, Park Regent Tenants Association. Covington Tenants Asso- 
ciation and Arundel Association. 

"The Emergency Cooperative Conversion Act, D.C. Act 1-90, approved Feb. 6, 1976, and 
the Second Emergency Cooperative Conversion Moratorittm Act of 1976, D.C. 1-112, ap- 
proved May 6, 1976. 
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2. Emergency Cooperative Regulation Act of 1977, D.C. Act 2-18, approved 
March 18, 1977. 
Accompanied by Resolution 2^8, March 8, 1977, this Act follows the language 
of the first emergency moratorium (D.C. Act 1-189, aupra), and is based on the 
same emergency circumstances. 

8. Second Emergency Cooperative Regulation Act of 1977, D.C. Act 2-47, 
approved June 17, 1977. 
Accompanied by Resolution 2-100, June 14, 1977, both the act and resolution 
are the same as their predecessors, except that the act adds provisions for hous- 
ing and relocation assistance to persons displaced by conversions occurring within 
the limited exceptions to the moratorium. 

4. Third Emergency Cooperative Regulation Act of 1977. 
Accompanied by Resolution 2-t65^ September 13, 1977, this act and its resolution 
are identical in provisions and reasons therefor to the act and resolution immedi- 
ately preceding them (D.C. 2-47 and Resolution 2-100, supra,) 

On December 6, 1977, the Council enacted the First Emergency Cooperative 
Conversion Regulation Act of 1978, D.C. Act 2-70, following adoption of Resou- 
tion 2-224. The provisions of that Act were substantially the same as D.C. Act 
2-88, supra, as was the accompanying Resolution 2-224. On January 29, 1978, 
the Mayor disapproved D.C. Act 2-70, due to numerous technical deficiencies in 
the language of the Act (and in the language of the similarly worded "perma- 
nent" legislation then pending on the same subject). In his statement of reasons, 
the Mayor stated that his action would not adversely affect tenants in the District. 

5. Second Emergency Cooperative Regulation Act of 1978, D.C. Act 2-171, 
approved April 3, 1978. 

Accompanied by Resolution 2-258^ February 21, 1978, which notes that the Mayor's 
disapproval of D.C. Act 2-70, supra, has left a gap in regulation of cooperative 
conversions, resulting in an emergency because a continued moratorium is needed 
to prevent chaos, the act is a reworded version of D.C. Act 2-88, supra. 

a Third Emergency Cooperative Regulation Act of 1978, D.C. Act 2-239, 
approved July 7, 1978. 
Accompanied by Resolution 2-389^ which recites that comprehensive legislation 
is under consideration in committee and scheduled for public hearings, and that 
moratorium must continue to avoid chaos, the act is identical to D.C. Act 2-171, 
supra. 

7. Fourth Emergency Cooperative Regulation Act of 1978, D.C. Act 2-290, 
approved October 25, 1978. 

Accompanied by Resolution 2-447, October 3, 1978, the act and resolution are 
identical in terms to D.C. Act 2-239 and Resoluticm 2-389, supra. 

8. First Emergency Cooperative Regulations Act of 1979, D.C. Act 3-12, 
approved January 25, 1979. 

Accompanied by Resolution 3-12, January 16, 1979, this act is identical to its 
predecessor except that additional amendments were made to D.C. Code provi- 
sions governing the Relocation Assistance Office. Resolution is identical to Reso- 
lution 2-447, supra. 

9. Second Emergency Cooperative Regulation Act of 1979, D.C. Act 3-37, 
approved May 4, 1979. 

Accompanied by Resolution 3-73, April 10, 1979, the act and the resolution are 
substantially identical to their predecessor's except for dates. 

10. Third Emergency Cooperative Regulation Act of 1979, D.C. Act 3-79, 
approved August 3, 1979. 

Accompanied by Resolution 3-170, July 17. 1979. which reoites that permanent 
legislation is before the Mayor and the moratorium must meanwhile remain in 
effect to avoid chaos. Provisions of this act are identical to D.C. Act 3-37, supra. 
On June 5, 1979, the Council finally did adopt "permanent" legislation in the 
Cooperative Regulation Act of 1979, which became D.C. Law 3-19 on September 
28, 1979. upon expiration of the 30 day period for Congressional review. This 
law, containing essentially the same provisions as those included in the "emer- 
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g«icy" acts that preceded it, was adopted by the CJouncil ahnost three years after 
the enactment of the 180 day moratorium, approved by Congress, which was sup- 
posed to allow the Council time to enact permanent legislation on this subject 

0. Count Three: 

On November 29, 1977, the Council passed the Rental Housing Act of 1977, 
D.C. Act 2-118. Upon completion of the Congressional review period, it became 
D.C. Law 2-54 on March 16, 1978, 45 D.C. Code §§ 1681 et seq, (Supp. VI, 1979). 
"Permanent" legislation to amend that act has been passed by the Council in the 
Offer to Purchase Act of 1997, D.C. Act 3-75, approved August 1, 1979, which 
became law on October 18, 1979, and the Multi-Family Rental Housing Purchase 
Act of 1979, which completed Congressional review and became D.C. Law 3-18 
on September 28, 1979. In the interim between the enactment of the Rental Hous- 
ing Act of 1977 and the "permanent" amendments, the substance of these amend- 
ments was encated in the form of numerous "emergency" measures, as follows : 

1. Emergency Offer to Purchase Act of 1978, D.C. Act 2-273, approved 
September 1, 197a 

Accompanied by Resolution 2-425^ August 10, 1978, this act amended Section 601 
and 602 of the Rental Housing Act of 1977. The resolution describes perceived 
inadequacies in the 1977 Act and states that an emergency exists in that immedi- 
ate amendment of the provisions of the 1977 Act is needed to prevent evictions 
of tenants. 

2. Emergency Multi-Family Rental Housing Purchase Act of 1978, D.C. Act 
2-277, approved October 3, 1978. 

Accompanied by Resolution 2-434, September 19, 1978, which finds an emergency 
in the fact that the amendment to Section 602(b) of the 1977 Act contained in 
this act would be beneficial to tenants, who would otherwise be at a disadvantage 
in seeking to buy their dwellings. 

3. Second Emergency Offer to Purchase Act of 1978, D.C. Act 2-315, ap- 
proved December 15, 1978. 

Accompanied by Resolution 2-471, November 14, 1978, which recites that perma- 
nent legislation had been introduced in the Council, this act and resolution are 
otherwise identical to D.C. Act 273 and Resolution 2-425, supra, 

4. Emergency Multi-Family Rental Housing Purchase Act of 1979, D.C. 
Act 2-314, approved December 14, 1978. 

Accompanied by Resolution 2-469, December 12, 1978, this act deletes § 602(b) 
of the Rental Housing Act of 1977 and substitutes a new § 602(b). The resolution 
recites that "permanent" legislation was under consideration in Committee, but 
a scheduled recess was coming up, so no permanent legislation could be enacted 
prior to expiration of previous emergency act (D.C. Act 2-277), and this con- 
stituted an emergency. 

5. Second Emergency Multi-Family Rental Housing Purchase Act of 1979, 
Act 3-15, approved March 13, 1979. 

Accompanied by Resolution S-S9, which states that Committee consideration of 
"permanent" legislation continues and "permanent" legislation cannot be enacted 
before expiration of D.C. 2-314, supra. Provisions of this act are identical to 
those of D.C. Act 2-314, supra, 

6. First Emergency Offer to Purchase Act of 1979,^ D.C. Act 3-16, approved 
March 16, 1979. 

Accompanied by Resolution S-42, reciting that permanent legislation had been 
introduced in the Council but would not be enacted prior to expiration of D.C. 
Act 2-315, thus creating the need to reenact the provisions of D.C. Act 2-315. 

7. Third Emergency Multi-Family Rental Housing Purchase Act of 1979, 
D.C. Act 3-53, June 11, 1979. 

Accompanied by Resolution S-119, May 22, 1979, reciting same reasons for em- 
ergency as its predecessor (D.C. Act 3-15, supra) and noting that a "permanent" 
bill had been reported out of Committee. 



*The official title of this Apt ("First") suggests that the Council antlcl|>ated when It 
•wed this one that further "emergency" enactments on the same subject would be re- 
ired, as proved to be the case. 
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8. Second Emergency Offer to Purchase Act of 1979, D.C. Act 3-^64, ap- 
proved June 12, 1979. 

Accompanied by Resolution 3-120, May 22, 1979, the act and resolution are sab- 
stantially identical to D.C. Act 3-16 and Resolution 3-42, supra. 

9. Fourth Emergency Multi-Family Rental Housing Purchase Act of 1979, 
D.C. Act 3-90, approved August 27, 1979. 

Accompanied by Resolution 3-119, July 31, 1979, this act was enacted subsequent 
to transmittal of permanent legislation to Congress, to "fill the gap" between 
enactment of the **i)ermauent" bill and expiration of the Congressional review 
period. 

10. Latest Conforming Emergeney Offer to Purchase Act of 1919, D.C. Act 
3-96, approved August 27, 1979. 

Accompanied by Resolution 3-205, this act includes provisions of the previously- 
enacted "permanent" bill on I his subject as well as those of its predecessors. It 
is also a "fill the eao" act, to cover the period of Congressional review. 

The parties do not dispute that the above-listtd acts were enacted by the Council 
by the requisite majority. Cousequently, the only issues remaining in this case 
are issues of law. Summary judgment is therefore appropriate at this time. 

III. ISSUES PRESENTED 

1. Whetlier any of the matters raised in plaintiff's Complaint are moot. 

2. Whether the Home Rule Act permits the Council to successively enact the 
same or similar "emergency" legislation. 

IV. DISCUSSION 

i. Mootness 

At the outset, the Court must address the argument, vigorously asserted by 
defendant and interveuor-defendants, that the second and third counts of the 
complaint are moot. Since all of the emergency statutes at issue in these counts 
have expired or have been superceded by "permanent" legislation,* injunctive 
relief is not available as to those counts, as plaintiff conceded at oral argument. 
However, those counts continue to present a justiciable controversy susceptible of 
resolution through a declaratory judgment. 

The defendant takes the position that the Council may, consistent with the 
Home Rule Act, reenact substantially the same emergency measure an indefinite 
number of times, and the succession of statutes at issue in plaintiff's counts two 
and three graphically illustrates the Council's adherence to that position. If 
defendant could evade judicial review of this practice by enactment of identical 
l)ermanent legislation whenever the practice is challenged, the practice could be 
forever '^capable of repetition, yet evading review." Southern Pacific Terminal 
Co. V. ICC, 219 U.S. 498, 515 (1911) . 

In considering the mootness issue in a case strikingly similar in principle to 
the present matter, the Supreme Court has held that a case is not moot when 
"(1) The challenged action was in its duration too short to be fully litigated 
prior to its cessation or expiration, and (2) there was a reasonable expectation 
that the same complaining party would be subjected to the same action ajzrain" 
SEC V. Sloan, 436 U.S. 103, 109 (1978) (quoting Weinstein v. Bradford, 423 U.S. 
147 (1975) ). Here, ninety days is certainly not sufficient time for full litigation 
of the validity of these acts, and the Council's conduct and the legal arguments 
submitted on its behalf leave more than a reasonable expectation that the Coun- 
cil would, if it were legal for it to do so, enact additional emergency acts affect- 
ing plaintiff and its members. See also County of Los Angeles v. Davis, 99 S. Ct. 
1379 (1979). 

Additionally, the Council has demonstrated in the conduct underlying all three 
eonnts. that enactment of "oermanent" legislation does not necessarily mean that 



.«The matters in Count two have been addressed in the Cooperative Regulation Act of 
1979. D.C. Law 3-19. which became law on Sept. 28. 1979. The matters in Count Three 
have been dealt with in the MultiFamil.v Rental Ho islne Purchase Act of 1979. D.C. Law 
3-18, which became law on Sept. 28. 1979. and the Offer to Purchase Act of 1979. D.C. 
Law 3-26. which became law on Oct. 18. 1979. In light of these events it Is unnecessary 
for the Court to decide the issue, raised at argument, of \rhether successive reenactment of 
emergency acts may be permissible during the period that a permanent act is before Con- 
gress for review. 
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no further "emergency" enactments will be forthcoming on the same subject, 
since all of the emergency statutes at issue here supercede, suspend, or amend 
provisions of the D.C. Code. In short, defendant has tailed to meet its heavy 
burden of demonstrating mootness. United States v. W. T. Grant, 345 U.S. 629 
(1953). 

2, Sucessive Enactment. 

Plaintiff alleges that the Council has abused its "emergency" legislative power, 
in successively enacting the acts at issue in this case. As a threshold matter, it is 
necessary for the Court to define the parameters of the Council's emergency 
power. 

Neither the Home Rule Act, nor its legislative history, nor any reported decision 
in this jurisdiction, contain a definition of the term "emergency circumstances". 
However, prior statutory provisions in the District, resolutions of the Council, 
and judicial decisions of other jurisdictions provide a more than adequate basis 
for this Court to judicially construe the statutory language. 

The appointed Council which preceded the current elected Council was subject 
to the provisions of the D.C. Administrative Procedure Act, 1 D.C. Code §§ 1501 
et 8eq. Section 6(c) of that Act provides in part that, when 

in an emergency, as determined by the Commissioner or the Council or an 
independent agency the adoption of a rule is necessary for the imniedialc 
preservation of the public peace, health, safety, welfare, or morals, the 
Commissioner or Council or such independent agency may adopt such rules 
as may be necessary in the circumstances, and such rules as may be neces- 
sary in the circumstances, and such rule may become effective immediately, 
[emphasis added] 
This provision was also included in the Rules of the appointed Council, 2 D.C.R.R. 
§ 2.6(b). 

While defendant correctly points out that the elected Council under the Home 
Rule Act has far broader legislative authority than its predecessor, that body has 
also adopted the standard set forth above for defining emergency action. Sec 
Emergency Condominium Cooperative Conversion Stabilization Resolution of 
1979, Resolution 3-201 (July 31, 1979) ; Emergency Condominium Cooperative 
Conversion Control Resolution of 1979, Resolution 3-126 (May 22, 1979) : Amend- 
ment Defining Emergency in the Council Rules, Proposed Resolution 2-19 (intro- 
duced in 1977 but apparently not adopted by the Council). 

The "emergency circumstances" language used by Congress in the Home Rule 
Act is not uncommon in municipal charters, as Congress recognized when the pro- 
vision giving the Council this power was added to the proposed Home Rule bill 
In Committee. See Home Rule for the District of Columbia, 1973-1974, Back- 
ground and Legislative History, pp. 1042-43 (Committee Print, 1974). The Courts 
of other jurisdictions have had numerous opportunities to consider the meaning 
of such a provision, and the weight of authority supports the conclusion that an 
emergency Is "an unforeseen occurrence or condition calling for Immediate action ; 
an exigency ; a crisis ; or a time of dlflSculty or danger." 5 McQuillan, Municipal 
Corporations, § 15.40, and cases cited therln (n. 38). See "The Emergency Legis- 
lation Authority of the Council". 1 Opinions of the Corporation Counsel, D.C. 467. 
472 (1977).* 

The Court therefore holds that the emergency legislative authority of the Coun- 
cil, conferred by 1 D.C. Code § 146(a), may properly be Invoked only where two 
thirds of the members of the Council find that circumstances exist constituting 
an unforeseen occurrence or condition calling for immediate action to preserve 
the public peace, health, safety, welfare or morals. It is a power intended for use 
only in times of exigency, crisis, dlflSculty or danger. 

Statutory construction and Issuance of a declaratory judgment based thereon 
are traditional functions of the judiciary and are within the jurisdiction of this 
Court. Mcintosh v. Wasrhington, 395 A.2d 744 (D.C. App. 1978). This Court is em- 
powered to prospectively enjoin enforcement of any act enacted by the Council 
which contravenes, procedurally or substantively, the United States Constitution 
or an act of Congress, so that the remedies potentially available to the plaintiff 
are clear.* Plaintiff conceded at argument that it did not seek to have the Court 
review the Council's factual determination that the rental housing situation in 



» Herelnaftpr cited as Op. C.C. D.C. 

*The Court iterates that the substantive provisions of the acts at issue here are not 
before the Court for review in this action. 
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the District rose to the level of an emergency, and such an inquiry is in any event 
unnecessary in light of the Court's disposition of this case/ 

The only issue remaining is whether the Council, having found an emergency 
to exist, may successively reenact substantially the same emergency act, so as to 
continue the substantive provisions of such an act in force for more than ninety 
days, without a second reading or Congressional review. This, also, is an issue of 
statutory construction. The question will then become one of determining what 
relief, if any, is appropriate in light of the great reluctance that this and every 
Court should have to interfere in the province of the legislature. 

Defendant argues that the Council may successively enact emergency legis- 
lation so long as a new emergency resolution is first passed each time by the 
required majority. Plain tiflTs position is that, with a possible exception not 
present here, the Council may not do so, but rather must submit such legislation 
to a second reading and Congressional review if a duration of more than ninety 
days is desired. 

The plain language of the statute provides greater support for plaintiflTs posi- 
tion than for that taken by defendant. When the legislative history of the Home 
Rule Act and the 1978 amendments thereto is considered, the only natural and 
logical conclusion that can be reached is that the Congress did not confer upon 
the Council the power to enact "temporary" legislation of indefinite duration 
through repeated use of the emergency power. 

Section 412(a) of the Home Rule Act, as amended, 1 D.C. Code § 1^6(a) 
(Supp. VI, 1979), provides a limited exception to the procedural requirements 
which Congress required the Council to follow in enacting legislation. It is clear 
that Congress expected the Council to have a second reading of all legislation 
routinely enacted by the Council, and to submit that legislation to Congress for 
review prior to its becoming law. These procedural requirements are not mere 
formalities. The purpose of the second reading is to provide an opportunity for 
interested citizens to have notice of a bi 1 and to submit their views to their 
representatives prior to final consideration of that bill. See Home Rule for the 
District of Columbia, 1973-197 4t Background a^d Legislative History, p. 1042. 
(Committee Print, 1974). The opportunity for Congressional review is provided 
for in the act as a means to facilitate Congress* discharge of its ultimate Consti- 
tutional responsibility for the affairs of the District of Columbia. Id., p. 2084 
et seq. 

The "emergency" power was added to the Home Rule Act in Committee in 
conjunction with the amendment adding the second reading rule, id., pp. 1042-43, 
to enable the Council to bypass the second reading in the case of true emergencies. 
It is clearly intended to be used for extraordinary circumstances, not routine 
legislation, no matter how desireable or beneficial such legislation may be.® 

By its terms, the Home Rule Act provides that an emergency act "shall be 
effective for a period of not to exceed ninety days." 1 D.C. Code § 146(a). It is 
clear to the Court that the statutory language is not susceptible of any reason- 
able interpretation other than that the Council may not. through its emergency 
power, continue in effect substantially the same substantive provisions of law 
for more than ninety days without a second reading of the act. This is what 
Congress anticipated. Home Rule for the District of Columbia, 1973-197 J^, Back- 
ground and Legislative History, p. 1043 (Committee Print, 1974). See SEC v. 
Sloan, 436 U.S. 103, 112 (1978). 

Defendant has argued that SEC v. Sloan, supra, is distinguishable on the 
ground that the statutory language at issue in that case differs materia ly from 
that of the Home Rule Act. so that the SEC Act limits the remedy while the Home 
Rule Act limits only the duration of a single act. The Court finds that argument 
unpersuasive, in light of the plain language of Section 412(a) of the Home Rule 
Act. 



^ While there is a Bpllt of authority among the Courts that have had occassion to con- 
sider whether the le^slature's finding of an emergency is conclusive on the Courts, See. 5 
McQuiUan, Municipal Corp< ratUna I 15.40 (3. (\ Ed. l9"9h this Court is of t^ie opinion that 
the better rule is that such a factual determination, made on the basis of the standard 
enunciated herein, v.ould be conclusive on the court unless it were apparent on the face 
of the act and /or resolution itself that no emergency could have existed. Any doubt should 
be resolved in favor of the legislative determination. 

" Plaintiff has suggested, and defendant has not contested the suggestion, that the Coun- 
cil has used the emergency power extensively to legislate on numerous issues. The Court 
emphasizes that this power is not intended to be used as a "shortcut vehicle for enacting 
routine or temporary measures. 
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Defendant has also argued that Congress has implicitly approved the Coun- 
cirs practice of successively reenacting emergency measures, in the course of 
Congressional consideration of the 1978 amendments to the Home Rule Act. The 
Supreme Court rejected a far more persuasive argument for Congressional ap- 
proval in SEC V. Sloan, 8upra., stating that 

We are extremely hesitant to presume general congressional awareness 
of the Commission's construction based only upon a few isolated statements 
in the thousands of pages of legislative documents. That language in a Com- 
mittee Report, without additional indication of more widespread congres- 
sional awareness, is simply not sufficient to invoke the presumption in a 
case such as this. For here its invocation would result in a construction of 
the statute which is not only at odds with the language of the section in 
question and the pattern of the statute taken as a whole, but is extremely 
far reaching in terms of the virtually untrammeled and unreviewable power 
it would vest in a regulatory agency. 

Even if we were willing to presume such general awareness on the part of 
Congress, we are not at all sure that such awareness at the time of re-enact- 
ment would be tantamount to amendment of what we conceive to be the 
rather plain meaning of the language of § 12 (k) . 
Id., 436 U.S. 121. In any event, the only context in which Congress may be said to 
have approved the Council's use of its emergency power in 1978, is with respect 
to "filling the gap" created by the Congressional review period, and it is arguable 
that Congress' intent in 1978 was to eliminate the justification for doing even 
that in the future. There is no explicit Congressional approval of the Council's 
use of the emergency power to enact temporary legislation for an indefinite period 
while the Council considers permanent legislation. 

The Corporation Counsel of the District of Columbia, who is the District's chief 
legal oflScer, has repeatedly stated, in published opinions, that succesive enact- 
ment of "emergency" legislation is violative of the Home Rule Act. Comments on 
EA 1-86: Emergency Cooperative Regulation Act of 1976, 1 Op. C.C, D.C. 424 
(1977) ; The Emergency Legislation Authority of the Council, 1 Op. C.C, D.C. 467 
(1977) ; Comments on EA 2-1S3, the "First Emergency Housing Discontinuance 
Regulation Act of 1978," 3 Op. C.C, D.C. 258 (1978). Such opinions "are entitled 
to weight unless plainly unreasonable or contrary to ascertainable legislative in- 
tention." Williams v. WMATC, 153 U.S. App. D.C. 183, 189, 472 F.2d 1258, 1264 
(1972) ; Jordan v. District of Columbia, 362 A.2d 114, 118 (1976). Although Cor- 
poration Counsel has found itself compelled to adopt a radically different posi- 
tion in the course of fulfilling its duty to the District in defending this action, the 
earlier opinions of that office refiect a more reasoned interpretation of the Home 
Rule Act. 

Defendant's argument that Congress, in requiring a two thirds majority of the 
entire Council for enacting an emergency act, intended no other limitation on 
the use of the emergency power is totally unpersuasive in light of the plain lan- 
guage and legislative history of the Home Rule Act. The imposition of this re- 
quirement, indeed, highlights the congressional intent that the emergency power 
be a limited exception to the legislative procedures required by Congress in the 
Home Rule Act. 

The Court concludes that the successive enactment of substantially the same 
substantive provisions of law through the emergency power, maintaining such 
provisions in effect for more than ninety days without a second reading or sub- 
mission for Congressional review is, with respect to the statutes at issue before 
the Court, unlawful.* 
Wherefore, it is this 19th day of October, 1979. 



* Contrary to defendant's assertions, this holding will not "hamstring" the legislative 
authority of the Council. Alternative procedures for achieving the results sought by the 
Council 'hrou^fh successive emergency enactments are available. All the Council need do to 
enact tern- orary le<Tl8lation is to forow the proceiure it used in enacting the Cooperative 
Conversion Moratorium Act, D.C. Law 1-71, 29 D.C. Code f 801 (Supo. V. 1978). Further- 
more, as the Office o'' the Corporation Counsel has prev'onsly observed, it w^s Congress' 
expectation that the Council would treat the enactment of an emergency act as the first 
reading of a nermanent act. so that a second reading «nd Congressional review could usually 
be completed within the allotted ninety days. The Council has chosen not to follow that 
procedure. Should it le the Judgment o^ the Council that it needs the a'^thoHty to enact 
emergency letdslac'on of inf'eflnite ('urarion without a second reading or Congressional 
review, that authority could be sought from Congress. 
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Obdebed that enforcement of the Emergency Condominium and Cooperative 
Conversion Stabilization Act of 1979, D.C. Act 3-95 (approved August 27, 19i9) 
is enjoined. 

And it is Further Ordered, Adjudged and Declared that those emergency acts 
at issue herein, which were enacted to continue in force the substantive provi- 
sions of prior emergency acts, were unlawfully enacted. 

And it is Further Ordered that plaintiff's Motion for Summary Judgment is 
Granted to the extent set forth herein and otherwise Denied. Defendant's cross- 
Motion for Summary Judgment is Denied. 

George H. Revercomb, Judge, 



(C.A. No. 10624^79) 
The Washington Home Ownership Council, Inc., Plaintiff 

V. 

District of Columbia, Defendant 

Metbopolitan Washington Planning and Housing Association, Inc., et al. 
Itebvenob-Defendants 

Copies of the foregoing Opinion and Order in the above case were mailed pos- 
tage prepaid to parties indicated below on October 19, 1979. 

Globia M. Fuixeb, 
Secretary to Judge Revercomh, 

Stephen M. Sacks, Esquire, Arnold and Porter, 1229 19th Street, N.W., Wash- 
ington, D.C. 

James J. Stanford, Esquire, Assistant Corporation Counsel for the District of 
Columbia, District Building, Washington, D.C. 

Jerry D. Anker, Esquire, Wald, Harkrader & Ross, 1300 9th Street, N.W., 
Washington, D.C. 

Kerry Alan Scanlon, Esquire, Washington Lawyers' Committee for Civil Rights 
Under Law, 733 15th Street, N.W., Washington, D.C. 

Jason I. Newman, Esquire, Harrison Institute for Public Law 605 G Street, N.W., 
Suite 401, Washington ,D.C. 
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AMEND HOME RULE ACT— COUNCIL EMERGENCY ACTS 



WEDNESDAY, JUNE 11, 1980 

House of Representatives, 
Subcommittee on Government Affairs and Budget, 

Committee on the District of Columbia, 

Washington^ D.C. 
The subcommittee met at 9 :35 a.m., in room 1310, Longworth House 
Office Building, Hon. Walter E. Fauntroy (chairman of the subcom- 
mittee) presiding. 

Present : Representatives Fauntroy and Fenwick. 
Also present : Steven A. Horblitt, Howard Lee, and Wanda Diggs, 
subcommittee staff ; Elizabeth D. Lunsf ord, general counsel ; James T. 
Clark, legislative counsel ; Harry M. Singleton, minority chief counsel ; 
and Karen Ramos-Bates, minority staff. 

STATEMENT OF DELEGATE FAUNTROY 

Mr. Fauntroy. The meeting of the Subcommittee on Government 
Affairs and Budget will come to order. 

Today, we undertake a hearing to assess the impact of the District of 
Columbia Court of Appeals Opinion rendered on May 28, 1980, in the 
case of the District of Colimibid^ et aZ. Appellants, v. The Washington 
Home Ownership Council^ Inc., Appellee (No. 79-1053), on the legis- 
lative process of the District of Columbia City Council. 

Specifically, the Subcommittee on Government Affairs and Budget 
will today hear testimony on issues germane to the May 28 ruling on 
the emergency powers of the City Council. 

This hearing is a continuation of the December 5, 1979, hearing held 
by this subcommittee on this subject. 

H.R. 5927 AND H.R. 5928 

At that time, the subcommittee heard testimony related to two bills : 
H.R. 5927, a bill to set out the conditions under which the Council of 
the District of Columbia may enact emergency acts, and for other 
purposes ; and H.R. 5928, a bill to amend the District of Columbia Self- 
Government and Governmental Reorganization Act to eliminate the 
congressional review period for acts of the Council of the District, 
other than acts relating to crimes, criminal procedures, and prisoners 
and acts proposing amendments to title IV of such act. 

Also at that time, my good friend and colleague — and proven ad- 
vocate of the District of Columbia — the ranking minority member of 
the Committee pn the District of Columbia, Congressman Stewart B. 
McKinney, brought forth for discussion a draft bill, now H.R. 6147. 

(77) 
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H.R. 6147 

H.R. 6147 has as its purpose to amend the District of Columbia Self- 
Government and Governmental Reorganization Act to reduce from 
30 to 7 legislative days the period for congressional review of acts of 
the Council of the District of Columbia which do not involve a Federal 
interest. 

H.R. 6147 would allow such acts to take effect during a congressional 
recess or adjournment, and would repeal the authority of the Council 
of the District of Columbia to enact temporary emergency legislation, 
and for other purposes. 

REMEDIAL LEGISLATION 

Our goal is to evaluate the possible need for remedial legislation by 
the Congress on both a short- and long-term basis. The objectives of 
such potential remedial legislation would be to structure a more effi- 
cient and certain legislative process. We do this now in the context of 
the May 28 ruling of the court of appeals that Congress intended the 
Citj Council energency power to be an exception to the fundamental 
legislative process requiring a second reading and congressional lay- 
over, and that emergency legislation was not an alternative legislative 
track to be used repeatedly in the same substantial emergency. 

It is my goal to assist the city in structuring a legislative process 
that is streamlined and predictable. This may entail legislation com- 
prising elements of the bills initially introduced by me — H.R. 5927 and 
H.R. 5928 — as well as H.R. 6147 authored by Congressman McKinney. 

I also am interested in making sure the city is free of any legal 
challenges that might surface in the context of past emergency 
legislation. 

[Mr. Fauntroy's prepared statement follows:] 

Legislation Background 

INTRODUCTION 

This hearing is a continuation of the hearing held on December 5, 19'9, dealing 
with H.R. 5927 and H.R. 5928, amendment to the Home Rule Act. H.R. 5927 
would establish a period of 180 days during wh*ch emergency legislation passed 
by the city could remain in effect. This biU would provide that the Council cannot 
adopt a second emergency act baf^ed on the same emergency and for the same 
purpose and subject matter as the first emergency act. H.R. 5928 would eliminate 
the Congressional review period for acts pass<^d by the city government with the 
exception of Acts relating to crimes, criminal procedure, prisoners, and acts re- 
lating to Title IV (The Charter) of the Home Rule Act. At the time of the hearing 
on December 5, 1979, Congressman Stewart McKinney proffered the text of H.R. 
6147 which would amend the Home Rule Act to reduce from thirty to seven 
legislative days the period for congressional review of acts of the Council of the 
District of Columbia which are held to not involve a Federal interest and to 
allow such acts of the Council to take effect during a congressional recess or 
adjournment with later review. 

HISTORY 

On October 19, 1979, the Superior Court of the District of Columbia ruled in 
Washington Home Otonership Council, Inc. v. District of Columbia (C.A. No. 
10624-79) on the legality of successive emergency acts concerning a substan- 
tially identical subject matter. The Superior Court held *'. . . that the successive 
enactment of substantially the same substantive provisions of law through the 
ency power, maintaining such provisions in effect for more than 90 days 
•uut a second reading or submission for Congressional review is, with 
ct to the statutes at issue before the court, unlawful." 
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On July 10, 1979, the first Interest Rate Modification Emergency Act of 1979 
enacted by the District of Columbia City Council (EA 3-52) removed the interest 
ceilings on home mortgage loans in the District of Columbia. This enactment was 
superseded by the Interest Rate Modification Second Emergency Act of 1979 
(EA 3-79) passed on October 5, 1979, which established a mortgage interest rate 
ceiling of 15 percent. As EA 3-79 was the second successive emergency act con- 
cerning interest rate legislation, FNMA (Federal National Mortgage Associa- 
tion) and FHLMC (Federal Home Loan Mortgage Corporation) questioned the 
legal suflaciency of this enactment based on the October 19, 1979 ruling by the 
Superior Court. 

On November 20, 1979, the President signed H.R. 5811 that made immediately 
effective Council Act EA 3-79 making permanent the 15 percent interest ceiling. 
This legislation was necessary because of the provisions of Section 002(c) (1) of 
the Home Rule Act that requires a 30-day congressional review of council acts 
prior to their becoming law. Hearings on H.R. 5811 were held by the full com- 
mittee on November 8, 1979 and the House passed the bill on November 13, 1979. 

On December 5, 1979, the Subcommittee on Government Affairs and Budget met 
specifically to take testimony on H.R. 5927, H.R. 5928, the proffered text of H.R. 
6147 and the general issue of emergency enactments and review by the Congress. 

SUMMABT — DECEMBEB 5, 1979 HEABINQ 

The testimony generally revealed that City Council acts had an average con- 
gressional layover period of 52 days. Acts 3-55 through 3-81 which were received 
by the Speaker of the House during the summer months of June, July, and 
August, had their required 30-day layover period stretched to as much as 78 days 
as a result of the congressional recess and adjournment. 

Mayor Barry, when asked what he thought was a reasonable response to the 
problem, indicated that ". . . by eliminating the 30-day congressional review 
period required before legislation enacted by the District Government can take 
effect ... a much more effective and efladent legislative process would result." He 
further indicated that the Council faces a number of complex problems faced by 
jurisdictions all over the region and country, and has used its emergency legis- 
lative powers in a responsive manner, especially in light of the fact that the 
average length of time, even under the most expeditious situation requires any- 
where from 5 to 6 months for local legislation to become effective from the time 
of introduction. 

He was supported in his testimony by Ms. Judith Rogers, Corporation Counsel, 
Ms. Barbara Washington, Assistant Administrator for Intergovernmental 
Affairs. Arrington Dixon, Chairman of the City Council, added that the 30-day 
review process has been one of the factors that has caused the Counsel to nse 
their emergency powers. 

The Committee also heard from representatives of FNMA and FHLMC con- 
cerning their decision to end purchases of mortgages in the secondary market, 
as a result of the lower court decision rendered in Washington Home Ownership 
Council, Inc, v. District of Columbia. (C.A. No. 10624-79) . 

Thomas J. Owen, Chairman of the Board and President of Perpetual Federal 
Savings and Loan Association, asked in his concluding statement that ". . . the 
legislative process of the District be clarified so that Congress, the City Govern- 
ment and the Courts all agree as to the number and term of emergency bills 
which can be enacted on any one subject. To the extent that there must be a 
congressional review of District legislation this review process must be clarified 
so as to permit the City to conduct its legislative process in a rational manner. 

No action was taken by the Subcommittee on these bills pending a ruling by 
the District of Columbia Court of Appeals in the Washington Home Ownership 
Council case. 

On May 28, 1980. the District of Columbia Court of Appeals in District of 
ColumUa v. The Washington Home Ownership Council, Inc. (D.C. Appeals 
79-1053) affirmed the decision of the lower court holding that ". . . the Council has 
no authority to pass another substantially identical emergency act in response 
to the same emergency." 

fThe court opinion referred to appears in appendix D, p. 181.] 
Mr. Chairman, it is a real pleasure to have you before our committee. 
It is my pleasure to welcome both the representative of the 
Mayor and the distinguished Chairman of the City Council for testi- 
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mony at this time, and I understand that the Chairman does have a 
ccmmitment. 

He has asked to be allowed to be the first witness and I will so allow 
that. Mr. Chairman, it is a real pleasure to have you before our com- 
mittee and we look forward with great anticipation to your testimony 
and particularly your assessment of the impact of the May 28 decision 
upon the legislation which we have been considering and which we now 
must consider in earnest in light of that decision. 

STATEMENT OF HON. AREINGTON DIXON, CHAIEMAN, COUNCIL OP 
THE DISTRICT OP COLUMBIA, ACCOMPANIED BY LAWRENCE H. 
MIREL, GENERAL COUNSEL TO THE DISTRICT OP COLUMBIA 

Mr. Dixon. Thank you. I am joined by mj General Counsel, newly 
selected by the Council, Larry Mirel, who will be available to respond 
to possible questions that miffht follow my testimony. 

I am going to be called downtown to another meeting at which I 
need to be present and I appreciate your allowing me to go first. 

Written copies of my testimony have been presented to you. At this 
time I would like to read the testimony. 

Mr. Chairman and members of the committee, I am pleased to be 
here this morning, and I appreciate very much your concern that the 
Council of the District of Columbia can continue to function effec- 
tively in light of the recent ruling of the D.C. Court of Appeals in the 
Washington Home Ownership Council case. 

I am happy to be able to say, right at the start, that we have ana- 
lyzed the court's ruling closely, and that — in part because the court 
itself took steps to delay the impact of its ruling — we believe we have 
the current authority to prevent any gaps in the coverage of our 
statutes, despite the fact that the court has ruled that second emer- 
gency acts in response to the same emergency are not permissible under 
the Home Kule Charter. 



The court in its opinion stayed its own mandate for 90 days to allow 
us time to cope with the potential difficulties caused by the opinion. 
We have moved quickly to try to put in place permanent statutes to 
replace those of the 13 emergencv acts now in force that need to be 
continued, in the manner suggested by the court 

Each of these permanent pieces have already been passed on first 
reading, and we hope to be able to pass them on second reading at our 
next legislaitve session on June 17. They will then go to the Mayor 
for signature and then to the Hill, which will start the clock running 
on the 30-day congressional review period. 

If Congress should adjourn before completion of the 30-day period, 
we would then be able to pass new emergency acts to cover the gap 
before the permanent piece can take effect, as the court of appeals sug- 
gested in footnote 20 of its opinion. 

Although we believe these stopgap measures will work, and that 
the citizens of the District of Columbia will be adequately protected 
J linst an unintended lapse of any legislation, this is clearly no way 
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to legislate. We have had to pass these permanent acts without ad- 
equate time for consideration, and sometimes without even completing 
committee reports. 

AMENDMENTS PROPOSED 

I welcome the chance, therefore, to recommend to this committee 
legislative changes by the U.S. Congress that would allow the Council 
of the District of Columbia to be more deliberative in its legislative 
process. 

The difficulty we face is really quite simple. The 90-day period of 
effectiveness for emergency acts passed by the Council would allow 
sufficient time for the passage of replacement permanent legislation 
were it not for the 30-legislative-day congressional review require- 
ment. Historically, as you know, the 90-day emergency act provision 
was written into the Home Rule Charter — and its effect on the legisla- 
tive process considered by Congress — before the 30-day review provi- 
sion was added. The net impact of these two provisions is to make it 
extremely difficult, if not impossible, for the Council to have a perma- 
nent law in place by the time the 90-day emergency period expires. 

Since the court of appeals ruling has prohibited a second emer- 
gency act for the same emergency, we are almost certain to have a gap 
in the coverage. Such a gap would create untold chaos for our citizens, 
and would result in numerous long and expensive lawsuits. I do not 
think that Congress intended any such results, and I therefore believe 
that Congress should seek to prevent these effects through legislation. 

FAVORS DELETING 30 -DAY LAYOVER 

My first preference, as I am sure you know, would be to do away 
with the 30-day layover period altogether. This layover provision is 
not necessary to protect Congress constitutional authority to legislate 
for the District of Columbia, since Congress always has plenary au- 
thority under the Constitution to legislate for the District of 
Columbia. 

Instead, the main practical effect of the 30-day layover period is 
simply to delay, for a period that can stretch to 7 months or more, the 
taking of effect of statutes passed by the District of Columbia Council. 

In addition to the fact that this is a constant reminder that we do 
not have full home rule, it also creates an unnecessary uncertainty 
within our legislative process. Because of congressional recesses we 
can never be sure when one of our statutes will take effect. For exam- 
ple, it may well be that anything passed by the Council after our June 
17 legislation session will not become law until March 1981, given the 
national elections this fall and, therefore, the long periods of congres- 
sional adjournment. 

FAVORS 180-DAY EMERGENCY ACTS 

If, however. Congress wishes to retain its 30-day layover require- 
ment, then it seems to us that it should be willing to extend the effec- 
tive period of emergency acts to 180 days. In most circumstances this 
will give the Council the opportunity to implement permanent legis- 
lation to replace any emergency acts, and to do so in a thoughtful and 
responsible manner. 
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The D.C. Court of Appeals, in its ruling, pointed out correctly that 
it is theoretically possible for the Council to pass a permanent act 
within 90 days. In order to do so, however, the Council would have to 
shorten drastically its present notice provisions, and the Mayor would 
have to sign Council bills on virtually the same day that he receives 
them. 

Moreover, any attempts to amend the provisions of a bill once it is 
introduced would automatically put us beyond the 90-day limit. To 
pass statutes under such circumstances is grossly unfair to the Council 
and to the Mayor and, more importantly, to the public. 

The purpose of notice and hearings, after all, is to allow the public 
to make comments on pending legislation and, therefore, to give the 
Council the benefit of citizen input. Without this opportunity, the leg- 
islation passed by the Council will inevitably suffer, and the Council 
may in its haste cause substantial unintended damage to individuals 
or groups of citizens. A legislature ought to be a deliberative body, and 
we therefore must be given the time to deliberate. 

We believe that extending the emergency acts' effectiveness to 180 
days would give us enough time in almost all cases. By automatically 
extending the period still further when Congress, because of adjourn- 
ments or recess, is not able to complete its 30-day review, will insure 
against legislative gaps in virtually every case. 

I have taken the liberty of drafting some language that I think 
would accomplish this objective, and I would like to present it to the 
committee at this time and ask that it be inserted in the record of 
this hearing. 

I will now be delighted to answer any questions you may have. 
Thank you for your attention. 

Mr. Fauntroy. Thank you. Without objection, the additional 
drafted language will be submitted as a part of the record at this 
point. 

[The draft of Council Powers Clarification Act by Mr. Dixon 
follows :] 

[H.R. — , 96th Cong., 2d sess.j 

A BILL To amend the District of Columbia Self-Oovernment and Governmental 

Reorganization Act 

Be it enacted hy the Senate and House of Representatives of the United States 
of America in Congress assembled, 

Section 1. This act may be cited as the **Ck>uncil of the District of Columbia 
Powers Clarification Act of 1980**. 

Sec. 2. The fifth sentence in section 412(a) of the "District of Coumbia Self- 
Government and Governmental Reorganization Act", aw)roved December 24, 
Self-Government and Governmental Reorganization Act", approved December 24, 
1973 (87 Stat. 777; Pub. L. 93-198) is deleted and the following sentences are 
added in lieu thereof to read as follows : 

"The Council, may adopt emergency acts by two-thirds vote of its members, and 
such act may be passed after a single reading or such act shall take effect im- 
mediately upon enactment. The Council shall make sufficient findings within the 
emergency act to support its adoption. An emergency act shall be effective for a 
period of not to exceed one hundred eighty days : Provided, however, That such 
one hundred eighty day period shall be extended by as many days (excluding 
Saturdays, Sundays, and holidays, and any day on which neither House is in 
session because of an adjournment sine die, a recess of more than 3 days, or an 
adjournment of more than 3 days) as may be necessary to complete the period 
of congressional review provided in section 602(c)(1), of substantially iden- 
tical permanent legislation if Congress by recess or adjournment, prevents such 
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permanent legislation from taking effect prior to the expiration of the one 
hundred eighty day emergency period. Should the Congress disapprove an act 
of the Council as provided in section 602(c) (1), any emergency act whose period 
of effectiveness has extended beyond one hundred eighty days shall expire on the 
day following the adoption of such concurrent resolution of disapproval.". 
Sec. 3. This act shall take effect immediately. 

Mr. Fauntroy. Let me say, first of all, Chairman Dixon, that I am 
very favorably impressed with the solutions you suggest, either the 
elimination of the 30-day period or if that is not possible, the extension 
to the 180-day emergency period. 

You have done this for me in the past at the previous hearing, but 
I wonder if you would care to review for the committee and for the 
record why tlie City Council found it necessary to pass a series of 
emergency acts pertaining to the same general subject ? 

NECESSITY FOR EMERGENCY ACTS 

Mr. Dixon. As I indicated in my testimony, as a result of the 30-day 
review period we have to put in place a series of two or more emergen- 
cies to cover that gap. Also, you know only recently — now its been a 
year or so — ^the Congress recess was even exacerbated and required 
both Houses to be in session, so we have had to historically use that for 
that purpose. 

In addition, the Council, in deliberating over complex pieces of 
legislation, has put in place emergency legislation to allow us to con- 
sider in a more extensive way permanent measures that would be more 
comprehensive in nature. 

Those are the two basic reasons to deal with problems that are criti- 
cal and required some deliberation over permanent solutions. 

Mr. Fauntroy. I have been concerned as to whether or not there is 
any possibility that the finding of a court could be used as a basis for 
further litigation by parties who may have relied on, or been forced 
to rely upon an expired successive emergency act and who might insti- 
tute a claim for damages. 

Do I take it from your testimony that, in fact, you have covered 
all of those possibilities by the action which the Council will have 
taken by the 17th? 

Mr. i)ixoN. I would like General Counsel to respond to your question 
but I would point out, very brieflv, I think we feel it is certainly be- 
cause of our legislative actions to eliminate that possibility of the gaps 
in legislation to avoid threat of that lawsuit. 

We also feel we are on sound ground in the area where emergency 
acts have been passed. We have a solution that we think would help us 
with that. 

Mr. Fauntroy. Mr. Mirel. 

Mr. MiREL. Thank you. Congressman Fauntroy. 

The court itself in its ruling indicated a concern not to create un- 
necessarv problems for the District of Columbia government. For that 
reason they extended the issuance of its mandate from 90 days to al- 
low us time to ti-y to prevent gaps in coverage. 

'While T think, of course, people do sue for any reason at all, there 
is no way to prevent them from doing it, I think a suit would probably 
not be successful. 
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AMENDMENT TO RATIFY EMERGENCY ACTS 

To make absolutely sure, however, it would help if Congress would 
ratify the acts that were passed on second emergency during the per- 
iod before the mandate of the court issues. We have developed some 
legislative language to accomplish that purpose as well, and if the 
chairman would like we would be glad to make it available to the 
committee. 

[The draft bill referred to follows:] 

[H.R. — , 96th Cong., 2d sess.] 
A BILL To amend the District of Columbia Self-Oovernment and Governmental 

Reorganization Act 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 

Section 1. This act may be cited as the "District of Columbia Council Emer- 
gency Powers Clarification Act of 1980". 

Section 2. The District of Columbia Self-Government and Governmental Re- 
organization Act, approved December 24, 1973 (87 Stat. 777; Pub. L. 93-198) is 
amended by adding a new section 412a thereto immediately following section 
412: 

"Sec 412a 

"No enactment of the Council adopted pursuant to section 412, prior to 
August 26, 1980, shall be he!d invalid solely for the reason that it was a succes- 
sive emergency act substantially identical to an earlier emergency act passed in 
response to the same emergency.". 

Sec. 3. This act shall take effect immediately. 

Mr. Fauntroy. I think we should make sure the court's decision has 
placed no further restraints upon the City Council. Is that right? 

IMPACT OF court's OPINION 

Mr. Dixon. When you say no further restraints, I am not quite sure 
what you mean. The impact of the court's opinion is fairly narrow. 
It simply says the Council cannot pass a second or a subsequent emer- 
gency act dealing with the same emergency in substantially identical 
language after the first one unless there is a new emergency. That is 
all the court has said. 

Mr. Dixon. I think it would be fair to say that the court has clearly 
limited our flexibility in not allowing us to pass the second emergency. 
I think that is the net result, to restrict us. Unless the Congress, 
through your support, does act, it will put restrictions on us that 
might be very difficult. 

Mr. Fauntroy. In the opinion handed down by the District of Co- 
lumbia Court of Appeals, a particular footnote has been viewed by 
some as an exception whereby the City Council could maintain their 
power to enact successive emergency acts, which reads as follows : 

^ — As indicated at note 16 supra, we premise our analysis of the Districts 
'structural' argument on an assumption that Congress is in session, such that 
the 30-day layover period can run interrupted only by weekends and holidays. 
We do not foreclose the argument that a congressional recess after enactment 
but before the 30-day period has run may create a different emergency permitting 
a second, conservative emergency act. (Court of Appeals No. 79-1053, p.24) 

I wonder if you care to comment on that. 

Mr. MiREL. Mr. Chairman, that footnote seems to allow the Council, 
at the expiration of the first emergency, to pass a seccmd emergency 



Digitized by 



Google 



g5 

act that is substantially identical to the first emergency act in those 
circumstances where Congress, because of adjournment or recess has 
been unable to complete the review process on pending permanent 
legislation. 

While the footnote does seem to indicate that it does so in a less than 
positive way — ^"We do not foreclose the argument" — ^they are not say- 
ing how they would respond to such an argument. But the fact they 
even mention it here indicates they would certainly not be quick to rule 
it out. 

Mr. Fauntroy. I wonder if you care to comment on what kind of 
impact both the second reading rule and the lengthening of the period 
may have upon the Council's legislative process. 

Mr. Dixon. I am not sure of the nature of the question in terms of 
the second reading rule. 

Mr. Fauntroy. You did indicate in your testimony that given your 
requirements for a second reading that it prevents the careful con- 
sideration of your legislative proposals given the constraints of both 
the emergency legislation and the layover period. 

Mr. Dixon. The fact here is if there are amendments made during 
our second reading we would consider to then extend the period the 
legislation would be in the Council which would clearly put us outside 
the timetable of the 30-day review period and the time the period of 
the emergency act would stay in effect. 

Just to allow us the flexibility to amend and then have an amend- 
ment at first or second reading, does in fact impact on our ability to 
deliberate in a thoughtful way over the legislation that is before us. 

Mr. Fauntroy. How might a more efficient method and less lengthy 
period other than congressional review of 30 days be utilized to 
ascertain the impact of a piece of legislation on the Federal interest? 

Mr. Dixon. I think, Congressman, first of all, any period might 
really not be useful because I think that the Congress has the authority 
constitutionally to change or alter the actions of the Council of the Dis- 
trict of Columbia. They always have that authority at any time. 

I think to shorten the period, as one of our fine supporters has rec- 
ommended in his proposed legislation (H.E. 6147), to a period of 7 
days obviously is symbolic of support of where we are. But I think it 
might just cause maybe a more inappropriate concentrated focus on 
the Council's work that might again just exacerbate in some way or may 
not be as helpful as either eliminating it entirely or extending the 
period that the emergency would be in place so we could put permanent 
legislation in place in an effective way. 

I would argue in favor of remaining with the 30 days and giving 
us greater emergency time or eliminating the 30 days altogether which 
would be our first option. 

PROPOSED COUNCIL RULES CHANGES 

Mr. Fauntroy. Have you developed any new rules in the Council 
for determining the need or emergency legislation ? 

Mr. Dixon. We have. In fact, there nave been been a number of 
efforts. One, members of the Council have suggested some new ap- 
proaches that would expedite the time we could consider permanent 
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which would also speed up or eliminate our need for time for 
emergencies. 

We have also required a greater qualification of need for emergency 
so that our emergency authority would be supported by harder infor- 
mation and a more lengthy report in qualifymg that emergency. 

We are also looking at a possible requirement for more notice when 
emergencies are going to be presented to the Coimcil. There are some 
of us who believe they should be presented in some form prior to 
them being brought to the legislative body. 

Yes; we have taken action to strengthen our emergency process and 
have already considered rule changes in the Council now. 

Third, we are looking at ways informally of requiring greater notice 
for emergency. 

[Proposed Council rules changes appear on p. 47.] 

CURRENT EMERGENCY ACTS 

Mr. Fauntroy. How many emergency acts are currently in effect? 

Mr. Dixon. We have 13 in effect at this time. Of those there are 
apj)roximately five that we felt were goin^g: to be impacted by the court 
decision and have been dealt with in putting in place permanent legis- 
lation or timing another emergency consistent with the court order. 

Mr. Fauntroy. Thank you so much, Chairman Dixon, for your 
testimony. I know that you do have another commitment, but I would 
like to yield briefly to counsel if there are questions which you think 
are important that we get on the record. 

EXTENSION BEYOND 180 DAYS 

Mr. Dixon. If I may I would like to extend my remarks about the 
180-day extension of tne emergency powers. We would also like there 
to be consideration of having an undefined period beyond 180 days 
until Congress would either come back from recess or the time could 
run, or in fact it would be terminated if the legislation were disap- 
proved by concurrent resolution. 

Mr. Fauntroy. It is a very persuasive argument. Mr. Chairman. 
Mr. Lee. 

Mr. Lee. Mr. Chairman, the question that repeatedly comes up is one 
of uncertainty of the legislation in determining what would be the 
law. You have proposed that perhai>s eliminating the review altogether 
still leaves Congress with its residual power over the District of 
Columbia government. 

Wouldn't leaving it only to the Congress without this layover 
period not also create a level of uncertainty after it had been in effect 
and persons have relied upon that statute perhaps to their detriment? 

Mr. MiREL. I think it does create uncertainty but I am not sure tlie 
present system eliminates that uncertainty unless you believe during 
the present 30-day layover every Member of Congress very carefully 
reviews each piece of legislation passed by the Council. 

I think if some Member finds a problem with the bill passed by the 
Council even now, even after the 30 legislative days have run, they can 
introduce legislation that would overturn it. So I don't think the situ- 

ion would be any different. 
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CONGRESSIONAL REVIEW OF 7 DAYS 

Mr. Singleton. I have two questions I would like to put to you, Mr. 
Dixon. I just need some clarification of some things you said earlier. 
First of all, in talking about the proposal that Congressman Mc- 
Kinney has put forth about eliminating the 30-day congressional re- 
view period and reinstituting or putting in its place a 7-day period, 
there was made some mention about the shortened process causing 
more scrutiny of Council action. 

I didn't really follow the argument that you were putting forth 
there. Could you clarify how the Council might get greater scrutiny 
of its acts because of a shortened review period? 

Mr. Dixon. First of all, knowing the source of the amendment, that 
it was a move to get as close to the kind of review that manjr of us 
think is appropriate. There is a concern on my part and I think by 
the members, that that abbreviated period mijght create an artificial 
period that might cause more difficulties. I think there are also some 
concerns we have about that. 

Mr. MiREL. There are a couple of problems in addition to the one 
the chairman mentioned. One is that it requires a determination of 
what is Federal interest. It doesn't define it m the bill nor does it say 
who is to make that determination, whether it is to be the Council or 
the committee. 

Second, as I read the bill it applies as well to emergency acts. It re- 
quires a 7-day review of emergency acts as well as permanent pieces 
and, in fact, if Congress goes to recess or adjourns during the period 
when an emergency act is pending, under the 7-day review provision 
it would extend that 7-day review provision. 

So it seems to me a second problem with the bill is that it tends to 
negate the effectiveness of the emergency legislation, requiring the 
same congressional review essentially as with the permanent pieces. 

Mr. Singleton. I do detect perhaps some misunderstanding about 
that bill, and I would like to talk to you so we could clarify those 
things. 

The second question I have concerns what is an emergency. There 
has been some concern expressed by, I know not only the ranking 
minority member but from other Members, both in this body and in 
the Senate, regarding just what constitutes an emergency. 

DEFINING AN EMERGENCY 

I was wondering if you could briefly tell us, Mr. Chairman, how the 
Council is going to define what an emergency is under these proposed 
rules that you stated you are about to adopt. 

Mr. Dixon. You know the Council, about 3 years ago, did in fact 
have before it and voted on a definition of emergency which basically 
went to the charter's definition, health, safety, anS welfare of the 
citizenry and set those standards in more descriptive ways; that is 
what we are trying to do now. 

The actual wording has not been presented to the Council and, there- 
fore, maybe General Counsel might want to address that. 

Mr. MiREL. All I want to sav is we recognize it is a problem and 
we are going to see if we can define it better. I would hate to take a 
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stab at it now because we haven't gotten far along in that process. But 
I do think it is becoming increasingljr clear that unless the Council 
itself defines emergency with more clarity it may be done for us either 
by the courts or by Congress. 

I think that we do have an obligation to try to do that and we are 
undertaking that right at the moment. 

Mr. Dixon. This ice cream vendor issue, which seems to be used as 
an emergency action which was not necessary, in fact impacted on the 
health and safety or well-being of a number of constituents in the 
District who were in that business at that time during the summer. 
We had to do what we felt then to try to. allow them actions within 
the marketplace. So you may argue that is nbt health, safety, or well- 
being but when you see the impact on the constituents it creates a 
different perception downtown in the Council Chamber in that 
community. 

Mr. Singleton. If the concern here with respect to an emergency is 
one of concern for the public health, welfare, and safety a question 
that comes to mind is; Doesn't the Mayor have emergency powers, 
police powers, that could take care of those instances of threats to 
the public health, safety and welfare ? 

Mr. Dixon. I think the answer is clearly yes, but I think the Corj)o- 
ration Counsel is here to represent the Mayor and I would like him 
to respond as to how they view those powers to be useful in that 
regard. 

Mr. Fauntroy. Thank you, Mr. Chairman, and Mr. Mirel. 

Our next witness is the distin.euished Corporation Counsel for the 
District of Columbia, Hon. Judith W. Rogers, who will testify in 
place of Mayor Barry, who is unable to be with us this morning. 

STATEMENT OF JUDITH W. ROGERS, CORPORATION COUNSEL, DIS- 
TRICT OF COLUMBIA, ACCOMPANIED BY JAMES C. McKAT, JR., 
ASSISTANT CORPORATION COUNSEL, AND GREOORT J. SWARTZ, 
LEGISLATIVE ANALYST, OEHCE OF INTERGOVERNMENTAL RE- 
LATIONS 

Ms. Rogers. I have a prepared statement which I will go through, 
if I may. 

Mr. Fauntroy. Certainly. 

Ms. Rogers. Mr. Chairman and members of the committee. It is my 
privilege to appear before this committee to discuss the impact of the 
recent decision of the District of Columbia Court of Appeals concern- 
ing the emergency legislative powers of the Council and the need for 
curative legislation. 

On May 28, 1980, the District of Columbia Court of Appeals, in 
District of Columbia v. Washington Home Ownership Council^ Inc.^ 
held that the Council is prohibited from passing a second successive 
emergency act that is substantially similar to a prior emergency 
enactment 

In so doing, this court has underscored, again, the constraints placed 
on the self-governing powers delegated to the District government 
under the Self -Government Act. 
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The primary, stated purpose of that act was to "grant to the inhabi- 
tants of the District of Columbia powers of local self-government 
* * * and, to the greatest extent possible, consistent with the consti- 
tutional mandate, relieve Congress of the burden of legislating on 
essentially local District matters." (Sec. 102(a).) 

That same act broadly provides that the "legislative power of the 
District shall extend to all rightful subjects of legislation within tiiie 
District" subject to the same constitutional restrictions as apply to 
the States and the limitations enumerated in title VI of the act (Sec. 
302). Nevertheless, the most recent decision of the court of appeals 
will, when its mandate becomes effective^ place the Council in a pos- 
ture which dictates that it address legislative matters either with 
permanent acts, or with single emergency acts, or not at all. 

The complex issue thus feeing this committee is the extent to which 
it wishes to reaffirm the stated purpose of the Self -Government Act. 
Otherwise, the citizens of the District may once again, as before self- 
government, be forced to look to Congress to address more of their 
local legislative needs. 



The District's Charter currently limits the duration of a single 
emergency act to 90 days. The court's ruling may, therefore, effectively 
preclude the District from responding to emergency circumstances 
which endure for longer than this period. 

The local legislative experience smce the effective date of self- 
government has demonstrated that it has not always been feasible 
to develop a permanent legislative response to such a crisis, to provide 
adequate public notice, to hold hearings, to undergo two readings, 
and to complete the 30-legislative-day congressional review period 
prior to the expiration of 90 days. 

When the review period is suspended by the adjournment of Con- 
gress, it may well be impossible to put permanent legislation in place 
in twice this period. Since January 2, 1979, the average length of the 
congressional review period alone nas been 54 days. When this period 
is interrupted by a congressional recess or adjournment, however, the 
effectiveness of such acts is delayed for many more months. 

For example, the Fire and Casualty Act Amendments of 1978, an 
insurance measure, was signed by the Mayor on August 2, 1978, but 
did not complete the congressional review period and, hence, take 
effect until March 3, 1979 — a delay of 7 months. 

CONGRESSIONAL REVIEW 

Although Public Law 95-526, enacted October 27, 1978, shortened 
the review period somewhat, it still did not vitiate the prospect of 
lengthy delays occasioned by congressional adjournments. Indeed, cur- 
rently, any act of the Council that has not completed the 30-day review 
period before the adjournment of the 96th Congress will be required 
to complete the period anew during the 97th Congress and will not 
take effect until sometime in March 1981. 
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In 1978, representatives of the District government advised this 
committee that the substantial delay and uncertainty resulting from 
the review requirement had forced the District to resort to successive 
emergency measures to fill the often lengthy void until permanent 
legislation can take effect. 

While the congressional response in 1978 did not restrict the use 
of this procedure, the decision of the court of appeals is that, as used 
heretofore, the successive emergency procedure is beyond the legis- 
lative authority delegated to the Council. 

Thus deprived of this procedure, the District will now be unable 
to respond legislatively to some emergency circumstances that last 
longer than 90 days ; and by the time permanent legislation can be put 
in place, substantial damage may have resulted. 

Although the court intimated that it did "not foreclose the argu- 
ment" that the adjournment of Congress during its review of a perma- 
nent measure similar to an emergency measure in effect might consti- 
tute a separate "emergency" justifying the enactment of a successive 
emergency measure, the court by no means endorsed this procedure. 

Moreover, even if the Council could pass successive emergency acts 
in this situation, it might not be able to fill the void in equally compel- 
ling circumstances, for example, where Congress adjourns before a 
permanent act can be transmitted. 

Outlined thus, the seriousness of the basic issue before this commit- 
tee is clear. From the point of view of the Mayor, either the delegated 
powers of the District government must be sufficient to allow it to re- 
spond effectively and efficiently to legitimate local needs, or Congress 
itself will have to resume a role that is not in keeping with the basic 
purpose of the Self-Government Act. 

If the Council has no authority to act, then — unlike the citizens of 
States which have, in addition to State legislatures, local, county, and 
municipal entities to respond to their needs — ^the citizens of the District 
of Columbia can only look to Congress. 

The ultimate solution to this problem may be complex and unachiev- 
able immediately. But should not the goal be to accomplish a delega- 
tion of legislative authority to the District which, consistent with the 
purpose of the Self-Government Act and the constitutional responsi- 
bilities of Congress, is comparable to that of a State legislature, subject 
only to clearly defined and narrowly construed limitations? There 
would appear to be good reason to do so in view of the complexities and 
uncertainties which arise from piecemeal delegation. 

FAVORS H.R. 5928 

The Mayor of the District of Columbia has testified on several oc- 
casions that the congressional review period should be repealed as un- 
necessary and burdensome. In his view, the best solution to this present 
dilemma is for Congress to adopt H.E. 5928, or a similar measure, 
which repeals the prerequisite of congressional review prior to the 
effectiveness of local enactments. 

It is his position that the Federal interest is well protected without 
this provision. Confess, in section 602(a) of the Self -Government 
Act, has expressly withheld from the Council's authority certain areas 
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of legislation potentially affecting the Federal interest, such as acts 
levying taxes on the Linited States, affecting Federal functions or 
property, or affecting the powers or duties of the U.S. attorney oi 
U.S. marshal. 

The courts have demonstrated that they are not reluctant to invali- 
date acts of the Council exceeding its authority under this provision. 
Moreover, under section 601 of the act. Congress expressly reserved its 
constitutional power to "enact legislation for the District on any sub- 

J'ect * * * including legislation to amend or repeal * * * any act passed 
y the Council." 

URGES REPEAL OF CONGRESSIONAL REVIEW 

In view of the existence of these more than adequate safeguard of 
the Federal interest, it becomes difficult to justify the substantial de- 
nial of self-government, and serious impairment of the District's abil- 
ity to enact legislation responsive to the needs of its citizens, that re- 
sults from the requirement of the 30-legislative day congressional 
layover period. 

During more than 5 years of self-government, concurrent resolu- 
tions of disapproval have only been introduced with respect to a half 
a dozen Council enactments, out of more than 350 permanent enact- 
ments, and only one was disapproved. Therefore, the Mayor would 
urge this committee to support legislation repealing the requirement 
of a layover period. 

URGES RATIFICATION OF PRIOR EMERGENCY ACTS 

With respect to the need for legislation to respond to the immediate 
impact of the court's decision, congressional legislation ratifying the 
prior successive emergency acts of the coimcil would be greatly de- 
sirable. 

The court did not indicate whether its ruling was prospective or 
retroactive. If it were to be applied retroactively in subsequent liti- 
gation, however, it would have disastrous consequences on the District 
government and on numerous persons who relied in good faith on the 
validity of such acts. Based on those acts, loans were made, contracts 
were entered into, taxes were levied, elections were held, and salaries 
were paid. The result of the subsequent invalidation of these actions 
would be catastrophic; the courts would be flooded with litigation for 
years. In order to avoid such an eventuality, Congress should enact 
curative legislation providing that no prior emergency act of the 
Council shall be deemed to be invalid solely because such act was a 
successive emergency act. This would preserve the reasonable expec- 
tations of innocent parties relying on those acts and prevent a tremen- 
dous expenditure of governmental and private resources. 

In conclusion, I want to express the Mayor's appreciation for this 
committee's concern for the serious impact on the government and 
citizens of the District of Columbia of the recent decision of the court 
of appeals. We share the view that congressional legislation is needed 
to address the short-term and long-term problems ensuing from the 
decision. 



6U-86U 0-80-7 Digitized by 



Google 



92 

The immediate problems could be resolved by the legislative ratifi- 
cation of emergency acts of the Council thrown into doubt by the de- 
cision. However, the underlying, complex issue before this committee, 
which is even more crucial, should be resolved, at least in part, by the 
elimination of the 30-day congressional layover period that delays and 
renders uncertainu the effectiveness of all permanent local enactments 
without affording, as a practical matter, any additional protection to 
the Federal interest. 

Thank you for this opportunity to testify. I will be pleased to re- 
spond to questions. 

Mr. Fauntroy. Thank you, Ms. Rogers, for a perceptive statement 
also. 

You were here when the chairman outlined the steps which the 
Council has taken which by June 17, in his view, would render the 

f)revious acts of the Council ineffective. I wanted you to evaluate, in 
ight of your suggestion, that Congress take further specific action 
to indicate that no prior emergency act should be deemed invalid. 

Ms. Rogers. Mr. Chairman, I think there is a very complex issue 
there. In place now are procedures, rules, requirements which, while 
the court has stated its mandate, have not been amended. 

I am concerned about relying on a footnote that is inconclusive at 
best to justify what it seems clear the Council is saying the Council 
of the District does not have the authority to do. 

IMPACT OF court's OPINION 

I think this decision does have a very dramatic impact on the 
legislative power delegated to the local government. I think the courts 
majority opinion is quite clear in saying that the Council may enact 
an emergency act for 90 days or else has to go the permanent route 
or the citizens look to the Congress. 

I think that the court recognized in the course of the oral arpunents 
some of the dilemmas faced by the District government in a situation 
where you do have a limited delegation of authority. The Congress, 
understandably, despite your support and interest, and the chairman 
of the committee, is simply not in a position to respond promptly to 
local matters. The thought that the Congress of the United States 
prior to leaving in the summer is going to address a local ice cream 
vendor issue is unrealistic from the point of view of the expectations 
of the local citizens, it seems to me. 

On the other hand, one can argue that there are procedures locally 
which could be tightened up and streamlined but I think the problem 
is how do you provide a responsive legislative process that cannot al- 
ways predict and accurately calculate the effectiveness of its legisla- 
tion? 

Mr. Fauntroy. I guess in sum you feel the steps underway are not 
adequate and, to be sure, we ought to go with specific legislation mak- 
ing those prior emergency acts successive ? 

Ms. Rogers. Yes. 

Mr. Fauntroy. There are several questions that I would like to pose 
to von that )mve been posed in the past, and it would be useful to our 
committee if vou would restate them in our continuing effort to have 
a complete record. If you feel additional clarification can be provided 
by more thorough written reply, please indicate that to me also. 
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ETPBCT OP 30-DAY CONGRESSIONAL REVIEW 

What effect does the 30-day congressional review period have upon 
the District's lawmaking process? 

Ms. EoGERs. I think, Mr. Chairman, as the Chairman of the City 
Council indicated, it has had that uncertainty that the Congress in 
1978 tried to correct by restricting the 30 days not to legislative days 
that had previously been defined when the Home Rule Act was passed, 
but simply calendar, 3-day recesses, et cetera. 

Nevertheless, consider what will happen this year if the Congress 
goes out permanently at the beginning of October. Any Council legis- 
lation will liavft to be presented to a new Congress which presumably 
will come in around the third week in January. 

Therefore, any permanent legislation of the Council, assuming the 
same type of meeting a legislative pattern that has existed ever since 
home rule was enacted, it is unlikely that permanent legislation could 
become effective until the end of March. That is also a longer period 
than even the 180 days contemplated here. It seems Congress would 
want to consider what the Chairman added at the end, some automatic 
continuation period as opposed to this absolute numerical limitation. 
It is simply very difficult to calculate. 

On the other hand, Mr. Chairman, knowing the work done and the 
committee and attitude, I believe that the Home Rule Act and its 
purpose was an intentional decision by the Congress that it really did 
want to get out of local work ; that where there were legitimate Fed- 
eral interests, however Congress defined Federal interests. Congress 
would step in and could act accordingly. And I think that based on 
my personal experience, the relationship between this committee and 
its counterpart in the other body and the District government has been 
exemplary in showing how successfully this process can work. 

I think both of us are aware that when controversial matters are 
pending before the City Coimcil, the Members of Congress hear about 
that. In turn, either members of this committee or the staff contact 
people in the City Council or their staff or the executive branch so that 
matters are not proceeded on where there is not some understanding 
there may be some concerns that need to be addressed before finS 
action is taken. In some cases they are addressed and in other cases the 
local decision is made to present the matter to Congress and Congress 
has disposed of things in various ways. 

I think there has been a very strong supportive relationship on the 
Hill to the legislative process in the local flfovernment. I would hope 
that ultimately we can achieve the type of thing that your legislation 
proposes because I think that the experience will be that when Con- 
gress needs to protect that interest it considers paramount, it very 
clearly has the authority to do that and does so. 

Mr. Fauntroy. I have just one final question. 

H.R. 5927 

One of the bills before us today, the Eagleton bill, H.R. 5927, would 
extend the period in which emergency acts would be in effect from 90 
to 180 days. From your experience under what particular conditions 
could you foresee that a period beyond 90 days would be necessary for 
emergency acts ? 
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Ms. Rogers. In my statement I tried to outline what I thought was 
the concern and I think the Chairman of the Council indicated it. 

As you know, Mr. Chairman, for example, the whole question of 
what to do with condominium conversion — ^no one has the answer. It 
is simply not a matter that even a legislature which may have a fairly 
clear picture of which way it wants to go, will necessarily want to pro- 
ceed, m a period less than 90 days, to permanent legislation which can 
become effective, if it is an issue on which people have diametrically 
opposed positions. One could argue necessarily the legislative process 
should allow for consideration of all points of view ; doing whatever 
amendments or adjustments in that period is an unrealistic timeframe. 

It is further unrealistic given the congressional schedule over which 
the city, of course, would have no control. 

Mr. Fauntroy. Thank you so much for your testimony. There are 
questions counsel for minority would wish to tender the witness. Mr. 
Singleton. 

Mr. Singleton. Thank you, Mr. Chairman. 

mayor's emergency powers 

I would like to ask you the same question that I put to the panel 
preceding you concerning the police powers of the Mayor. As you 
probably know, the McKinney proposal would do away with the emer- 
gency power of the Council as it currently is practiced. 

What it would put into place would be a mechanism where the 
Council, declaring the existence of an emergency, by two-thirds vote 
of the members present and voting could then on a single reading 
adapt legislation and, once signed by the Mayor, could be sent to the 
Hill where within a 7-day period, if either committee responsible 
for District of Columbia affairs found there was no Federal interest 
involved in that legislation, could go into effect immediately. 

By the way, thinking of a recent example, when we were confronted 
with the crisis in the city about lending because of the usury ceiling. 
City Council actually passed legislation one day and came to us on the 
next day and we held a hearing on it, reported it to the floor — very 
fast action. That is the kind of thing we were contemplating. That we 
could act very fast in fact means we could have something in effect in 
48 hours, presumably. 

The point is, are there situations that would not be taken care of by 
that type of legislative action that could not be taken care of by the 
Mayor's police power? That is to say, if we are concerned here about 
emergencies which relate to public health, safety, and welfare would 
not the Mayor be empowered to deal with those problems under his 
police powers? 

Ms. Rogers. Mr. Singleton, I think we would like to provide some- 
thing in writing to the committee and to you in response to that ques- 
tion. I think the Mayor's emergency powers exist but they are limited 
and particularly in a number of areas where legislation is on the books, 
certainly emergency powers would be limited to the extent to which 
there could be any amendment. 

The Mayor does have some emerrrency powers that exist as a result 
of the reorganization plan and the transfer of powers, under the Home 
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Rule Act from the appointed Mayor to the elected Mayor as well as 
of local action enacted by the City Council. 

The gasoline shortage situation existed. The question was what 
emergency powers did the Mayor have ? How far could he go ? The 
purpose of the local legislation was to make it clear that if the Mayor 
needed to do an odd-even system for gasoline sales, he would have the 
authority to do so. 

I think we would like to examine a little more closely, though, the 
implications of your question. I gather the notion would be that 
with the 48-72 hour period for the emergency power the chief execu- 
tive could handle it. I think we would like to look at those closely. 

Mr. Singleton. It would be greatly appreciated. I know the rank- 
ing minority member has expressed an interest in the emergency 
powers of the Mayor on previous occasions and we would like to ^t 
anything that you could provide on that and give us an opportunity 
to take a look at that as well. 

Thank you, Mr. Chairman. I have no further questions. 

Mr. Fauntroy. Thank you again. 

We are going to take a 10-minute break prior to going to a very 
distinguished panel. 

[Brief recess.] 

Mr. Fauntroy. The hearing on the impact of the District of Co- 
lumbia Court of Appeals opinion decided on May 28 is reconvened, 
and at this time we are very pleased to have a very distinguished panel 
of witnesses headed by the distinguished former Member of the Con- 
gress and member of the District Committee, whose service on the 
committee, in the Congress, and public life has been exemplary. It is a 
real pleasure. Congressman Eees, to welcome you to that side of the 
table and to eagerly await your wisdom on the subject before us. 

I am pleased to welcome as part of the panel likewise Jacques 
DePuy, who was counsel to the subcommitte during the very forma- 
tive days of our home rule legislation ; and Attorney James Christian, 
who likewise served as counsel to the minority of this committee in the 
95th Congress. 

Congressman Bees, if you will be kind enough to leadoff in any way 
you see fit. 

STATEMENTS OF HON. THOMAS M. EEES, ATTORNEY AT LAW; 
JACaUES DePTJY, ATTORNEY AT LAW; AND JAMES M. CHRISTIAN, 
ATTORNEY AT LAW 

STATEMENT OF HON. THOMAS M. REES 

Mr. Rees. Mr. Chairman, it is a pleasure to be back here again and 
before your subcommittee. I wanted to say hello to you last Friday. 
You were performing a marriage in the foyer of my building and 1 
couldn't get through the crowd. It just shows you when my minister 
married me about 20 years ago there were about 10 people around. I 
think I made a wrong choice of ministers. I needed a crowd because I 
was in office at that time. 

It is a pleasure to discuss the home rule. 
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BACKGROUND OF EMERGENCY LEGISLATION PROVISION 

This is one of the few times a court has ever interpreted what I 
wrote into law along the lines of what my intent was at the time that I 
offered the amendment. Usually it comes out just the opposite. 

In the Home Rule Act we were trying to structure an act that would 
give as much power as possible under the Home Rule Charter. One of 
tne problems with the legislative process is the legislative process can 
be very slow, especially is emergency situations. 

Generally the legislative process encompasses three readings of the 
bill : the first reading when it is introduced, the second reading at a 
kind of committee level and then the third reading, the final reading, 
where City Council, State legislature, or the Congress makes the final 
decision. 

Then it goes to the Chief Executive Officer for either approval or 
veto. 

You will find in a great many jurisdictions they have a pjrovision 
for emergency legislation where it is really impossible to wait a long 
period of time to go through the normal legislative procedure. This is 
generally done when there is a real emergency and the requirement 

fenerally is there be a higher vote, for example, two-thirds vote in each 
ouse of the California legislature. 

When you do that you automatically waive your statutory time 
periods. When we were discussing home rule and power of the city, I 
thought it would be good to have emergency powers for the City Coun- 
cil and this was what the amendment was when we amended the 
charter, that the City Council could pass 90-day emergency legislation 
by a two-thirds vote and the signature of the Mayor. 

The 90-day limitation was put in there as a restriction on the powers 
of the Council and the Mayor. The purpose of having three readings 
of the bUl is to give the general public tne opportunity of reading the 
bill and testifying and giving their views to their elected representa- 
tives. It is a protection that generally is found in all legislative bodies. 

So we felt when you give a jurisdiction the power to pass emergency 
legislation without hearing or without people having an opportunity 
to read the legislation it should be done with a very short leash and 
this is why it was 90 days. It was felt if you had a permanent crisis, 
for example, this case was developed on the problem of condominium 
conversion, in the District of Columbia where you don't have as many 
rental units as are needed by the people who live here: we have a lot 
of older people and poor people — it is a crisis but really it is a problem 
that is going to exist as long as there are condominiums and as long 
as there are rental units and as long as there is demand for rental 
space. 

I can see voting for a 90-day statute or municipal ordinance to solve 
the problem and give the Council some time to hold normal hearings 
but T certainly can't see coming up with successive 00-day resolutions. 

They could come up with a 90-day resolution, 3 months, and then 
come up with another one and another one and another one and you 
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could run this into year 1, 2, or 3 ; and really the people would have no 
way of dealing with it other than to choose a new City Council. 

THIRTY-DAY CONGRESSIONAL REVIEW 

About 3 months after we dealt with the legislative powers under 
the Home Rule Act, we were getting some heat on the bill. As you 
know, it was fairly controversial during the period we were working 
on it. It was moi-e or less decided to make the bill more salable to 
Congress that there be a 30-day layover of all proposed municipal 
ordinances. 

The reason for this was that the Congress had governed the District 
of Columbia for years and here all of a sudden was a complete new 
change — we are going into home rule. 

You were there, O^ngressman, and you remember those of us who 
finally approved the 30-day layover did so reluctantly because we felt 
if we are going to have home rule we should have home rule, and that 
Congress has many other ways to assert itself if it feels that the 
Federal area is being invaded by the District of Columbia City 
Council. 

But at that time it was felt that the bill might be in jeopardy. As 
you know, they took out all the criminal law provisions and they had 
to be dealt with several years later. We did compromise on the 30-day 
layover and that is what is now in the charter. 

In terms of looking for solutions I would hope that you would not 
change the emergency legislation part of the home rule bill. I think 
it is necessary to have a two-thirds vote. I think it is necessary that 
emergency legislation be on for no more than 90 days. Again, it is 
emergency legislation. 

You might consider a change of the congressional layover. You see, 
this is what hurts you on your emergency legfislation. By the time 
you go through the three readings of the bill, the approval by the 
Mayor and a 30-day layover in the Congress, you are bumping up 
against that 90 days. But if you keep increasing the 90 days you find 
that your legislation really isn't emergency, it becomes permanent. 

I would suspect that you could get into a lot of trouble with the 
courts as to the interpretatiton of validity of emergency legislation 
that has been going on for 6 months or a year. 

The city has rules and regulations to interpret that, people make 
commitments on it and then they find it is cut on. Usually in temporary 
legislation as in temporary Government programs, you think they will 
die at the expiration but generally I think they find a new life. 

WOULD WAIVE 30 -DAY REVIEW 

This is more or less my feeling. If you can get legislation through 
two Houses of Congress that would waive the 30-day layover, I sus- 
pect that would be the best solution, as long as there is a substantial 
Federal payment. As long as you have oversight by two policy com- 
mittees and two appropriation committees you probably don't need a 
30-day holdover period. 
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TAVORS OVERSIGHT OF COUNCIL ACTS IN PROCESS 

I would think since the major function of the two policy committees 
is an oversight function you should look at proposed ordinances that 
are starting to move through the process. A proposed ordinance takes 
a month or two. It is introduced and people give speeches and the staflFs 
start working. At this time if you see something that obviously in- 
vades the Federal prerogative, the one that the late chairman always 
dealt with, starting the taxi zones from the Capitol, but if all of a 
sudden they decided they didn't like that and wanted to go to meters, 
maybe some of the people that enjoyed that taxi ride would say this 
invades the Federal prerogative and they would go talk to some Sena- 
tor to make sure it was brought out in the appropriations process. 

There are a lot of things you don't have to put in the statute but you 
can, as the oversight committee, anticipate these problems in talking 
to people downtown. 

They know since they are dependent on the Congress ultimately, 
that they can't go too far away from what the congressional intent 
might be. 

Mr. Fauntroy. Congressman, I certainly want to thank you for 
your contribution to the hearing this morning. You bring to it a unique 
value in that you were, in fact, the author of the amendment on the 
emergency powers. It is helpful to us to make clear that you had the 
90-day two-thirds vote requirements voted upon prior to the decision 
to move to a congressional review period in which two thing have 
combined to create the problem that we have today. 

Congressman Eees, since you were one of the authors of the Home 
Rule Act, would you want to define for us, just for the record, or 
characterize the primary function of the Home Rule Act in relation 
to the role of the Congress and the purpose of congressional review ? 

Mr. Rees. As I mentioned before, I didn't believe that congressional 
review was necessary. I might ask you a question. Since the Home 
Rule Act, how many ordinances have been reviewed by the Congress 
which were subsequently vetoed by the Congress ? 

Mr. Fauntroy. Only one and that was the Chancery Act about 3 
months ago. That demonstrated Congress can act if it feels the Fed- 
eral interest is endanjrered, and that action could have taken place 
without the review period. 

Mr. Rees. You know the District Committee went through a great 
change in terms of personnel. For a while it was always anti-home 
rule and then it became very pro-home rule and it was the consensus 
of both sides in the District Committee at that tinie we should try to 
give the District the longest leash possible because it was home rule. 

As I say, the 30-day layover came really 3 months after I intro- 
duced my amendment but about 1 month after we finished writing 
the bill. It was a compromise to got things through. It was felt by 
muny of us it really wouldn't hurt. A 30-day layover is not fatal to 
home rule. It is kind of an insult, an a way, to the people of Wash- 
ington who vote for their elected representatives, to be second-r:uessed 
by the Congress of the United States. But other than the indignity, 
as you can see, it has not been that oppressive. 
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ALTERNATIVE SOLI7TIONS 



One problem is the interplay with the time period of emergency 
legislation and the regular legislative process. You could do several 
things. You could do away with the congressional review if you found 
that was too difficult. You could set up another type of congressional 
review so there is a presumption it is all right until an action is taken. 
I suspect if the District Committee were so incensed about an ordin- 
ance that it had a joint resolution, that the other District Committee 
would go along with it. That would be enough notice. 

Mr. Fauntroy. We certainly thank you for that contribution. Your 
remarks are certainly consistent with some of us who felt it necessary 
to introduce legislation to resolve this — for my part, by eliminating 
the 30-day period, and our distinguished colleague, Mr. McKinney, 
has a proopsal to substantially shorten it. 

There is one proposal to resolve the question by extending the period 
to 180 days for the effective emergency legislation. I take it from your 
comments that you would not be in favor of that. 

Mr. Rees. I really think that should be a short leash. The public 
has not time to speak out. It is passed. You can have a crisis now^ at 
this time, a quarter after 11, and with emergency legislation, you can 
have an ordinance on the Mayor's desk by noon and signed by the 
Mayor. 

So it is something that really needs to be circumvented. You have 
90 days. That is a substantial period of time. 

Mr. Fauntroy. Thank you. 

Does counsel for the minority have any questions ? 

If not, thank you so much. I know you have other business to take 
care of and I certainly would not wish to detain you, particularly in- 
asmuch as you are under no limitations as relates to outside earned 
income. 

Mr. Rees. Very good. 

Mr. Fauntroy. Now we will hear from Jacques DePuy who is cer- 
tainly a most valuable staff person when we were drafting the Home 
Rule Act in 1973, and who is in private practice and has the greater 
wisdom working in the District of Columbia as a resident. 

STATEMENT OF MR. JACQUES DePUY 

Mr. DePuy. Thank you and I appreciate 3"our kind personal re- 
marks. In sitting at this table, as opposed to up there with the staff, one 
observation comes to mind, and that is perhaps you should have a clock 
behind the chairman in addition to being behind the witness so the 
witness can see how much time he or she is taking and be cognizant of 
time restraints imposed by the committee. 

I do have a prepared statement which I delivered and which I will 
just summarize. I won't read from it. 

council's abuse of emergency powers 

In setting forth my views on this subiect in general, my assessment 
is as follows: The JDistrict of Columbia Council, in my view, has 
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abused its authority by using its emergency powers far too frequently 
and for nonemergency situations. 

The Congress intended the emergency authority to be used 
sparingly. 

Irrespective of congressional intent, for public policy and due proc- 
ess reasons, the emergency powers should be infrequently employed. 

Remedial legislation is necessary by the Congress. 

I have cited one example in my remarks which I won't go into any 
great detail of an emergency act which is not a frivolous kind of bill. 
It is not one people poke fun at like the ice cream vendor's legislation. 

The one I have cited is an emergency conversion bill which affects 
the conversion of apartment buildings to transient facilities. This is a 
very serious subject that is very complex and controversial and it is 
one that many members of the community feel very stron^qjly about. 

I have cited this one even though I believe it is a tough one to cite 
because I feel that it does not qualify for an emergency of the type 
that is normally contemplated by the Administrative Procedures Act 
or by most State or other statutes. 

It does not qualify as something which has an imminent danger to 
the public health or safety. 

Furthermore, this one catches my attention because I believe it may 
from fact conflict with one of the provisions of the charter and I have 
cited that in my testimony. 

I cite that because for a matter of that magnitude where strong 
interests and rights are at stake, the Council and the Congress have to 
be especially sensitive to that kind of action. 

AMENDMENTS PROPOSED 

Moving on to my recommendations and the committee staff had 
asked me to make some recommendations on this subject, let me cite 
these. First, I believe the Congress should amend the charter, and the 
District of Columbia Council should further amend its rules, to estab- 
lish parameters for the existence of emergency conditions. 

DEFINING EMERGENCY 

It is a difficult subject to define but I think it is a job which has to be 
undertaken, and I think this definition must be limited to iminent or 
immediate dangers or extraordinary situations and should not be used 
in a general legislative context. 

EXTEND 90 DAY PERIOD 

The second recommendation is that the period for the effectiveness 
of an emergency I believe should be extended from 90 days, not neces- 
sarily to 180, which has been recommended, but to 120. This would 
square with the District of Columbia Administrative Procedures Act. 

I think it would give the Council a little bit more time to enact per- 
manent legislation giving it the time to get the input which I believe 
is essential to have the kind of test of time and test of use in the open 
legislative process which the Council goes through and at the same 
time would allow for genuine emergencies. 
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I am sorry Mr. Rees left. I don't recall why the Congress chose 90 
days as opposed to 120 but my recommendation would he. to extend it 
to 120. 

REQUIRE TWO-THIRDS VOTE 

My third recommendation is I believe the Council should be required 
to pass the substantive legislation where it is declared an emergency 
by two-thirds. Currently, as I understand the emergency resolution is 
adopted by two-thirds but the substantive piece can be adopted by a 
simple majority. 

Most State legislatures adopt legislation on an emergency nature by 
two-thirds vote and insert in the preamble the findings declaring the 
emergency. 

I think a two-thirds requirement is wise and I think it ought to 
apply for both ends of the emergency declaration. 

CHANGE EFFECTIVE DATE OF COUNCIL ACTS 

Finally, my fourth recommendation is that I believe the effective 
date for all District of Columbia legislation that is nonemergency legis- 
lation should be established by the Congress or by the Council to bs a 
date which occurs no sooner than 90 days after publication of such acts 
in the District of Columbia Register. 

This practice, again, I believe, would square with what is done in 
most State legislatures. To me it has some important advantages. 
Whether Congress is in or out or whatever, I would suggest a 90-day 
requirement for delay in effective dates would essentiafly remove the 
uncertainty which now exists in a layover period. 

Second, it would have the advantage, I believe this is an important 
element here of giving the public notice of changes in law, of showing 
that the Council is very serious in amending what we refer to as munici- 
pal ordinances, it is the same thing as the Congress enacting law for 
the District. It is the governing law of the District of Columbia. 

As such I think the public has to be given some notice of what these 
changes in the law are. I think that is fundamentally fair. 

Third — and I can't overemphasize this enough — I believe this kind 
of solution would give the agencies and departments sufficient time to 
consider and adopt rules which implement laws adopted by the 
Council. 

In my practice of law I am confronted daily with agencies that have 
no regulations or which have inadequate regulations which define or 
clarify or set forth the rules and regulations which underpin this leg- 
islation, and I think it is very important for an orderly process of law 
in the administration of government that agencies have sufficient time 
to react to changes in law and to adopt regulations which implement 
the law. 

That concludes my prepared statement, Mr. Chairman. One per- 
sonal note I must make : Perhaps my remarks on this subject might be 
regarded as being fairly strong. I want the record to Imow that, as 
you do yourself, that I am a very strong believer in home rule. I fought 
with you and the other members of the committee to get the strongest 
home rule we possibly could. 
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I don't think my criticisms or remarks are anti-home rule. My ob- 
jectives are to provide a strong level and governmental basis for the 
way in which our laws are adopted. 

1 would support the elimination of the congressional review period. 
I agree with Mr. Rees that was basically a political compromise 
adopted for obvious reason to help pass the Home Rule Act. 

I think it has caused considerable problems and if there were a 90- 
day period, as I have suggested for delay of the effective date, Con- 
gress would have in most instances 90 days to review the legislation. 

If Congress is in recess, as occasionally happens every 2 years, for a 
period which might be longer than 90 days, I believe the Congress 
could come back m and adopt remedial legislation fitted to at a later 
period. I don't think that is sufficiently a problem that the Congress 
would be waiving any rights or would not be diligent in whatever re- 
sponsibilities it has and politically I think the Congress ought to stay 
out of District legislation as a principle in any event. 

But m suggestion, I think, would provide for congressional review 
without havmg this layover period. 

I wanted to make those personal remarks in addition to my prepared 
statement. 

Thank you very much. 

[Mr. DePuy's prepared statement follows :] 

Prepared Statement of Jacques B. DePut, Esquire, Regarding the 
Emergency Powers op the City Council 

Mr. Chairman and members of the Committee, I am pleased to have been in- 
vited to appear before you this morning regarding the emergency powers of 
the D.C. CouncU. 

As the Chairman knows, I was subcommittee counsel in 1973 and 1974 to the 
House District Committee Subcommittee which held the hearings on and drafted 
the D.C. Home Rule Act. I am currently practicing law in the District of 
Columbia and specializing in administrative and mumicipal law. The bulk of 
my practice is before^the D.C. Zoning Commission, the Board of Zoning Ad- 
justment, the Rental Accommodations Office, the Joint Committee on Land- 
marks, D.C. executive departments and other District agencies. 

council's abuse of emergency powers 

My views on the subject before this Committee can be briefly summarized 
as follows: 

The D.C. Council has abused its authority by using its emergency powers 
far too frequently and for non-emergency situations ; 
The Congress intended the emergency authority to be used sparingly ; 
Irrespective of congressional intent, for public policy and due process 
reasons, the emergency powers should be infrequently employed ; 
Remedial legislation is necessary by the Congress. 
A recent action by the Council, the adoption of EA3-124, the Rental Housing 
Conversion Regulation Act of 1980, can be used to illustrate my position. 

This legislation, as with many other so-called emergency measures, was adopted 
with no advance notice of the intended action to affected parties, with no hear- 
ing or other opportunity for the public to present its view, and with little or no 
meaningful debate In the Council. Tet. In my view, this legislation was not 
required by any true emergency conditions. There was no Imminent health 
hazard or danger to the public safety. There was no extraordinary or excep* 
tional set of circumstances. The subject matter addressed — that of conversions 
of apartment buildings to transient facilities — was not a new one of which the 
Council was unaware. 
Most troubling about EA3-124, In my opinion. Is that is appears to violate 
"Provision of the Home Rule Charter (Sec. 494(e) which vests exclusive zoning 
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powers in the D.G. Zoning Commission). Moreover, at the same time that this 
legislation was not subject to any public imput from the local community, it 
did not receive any congressional review. 

AMENDMENTS PBOPOSED TO HOUSE RULE ACT 

To correct this abuse by the Council of its emergency authority, I suggest 
the following : 

SPECIFICS IN EMERGENCY LEGISLATION 

1. The Congress should amend the Charter, and the D.C. Council should fur- 
ther amend its rules, to establish parameters for the existence of emergency 
conditions. These should relate to imminent or immediate dangers or extra- 
ordinary situations, such as health or public safety hazards. (The emergency 
powers should not be used to extend existing laws — such as the current rent 
control law — when the Council knows, a year or more in advance, that such 
law is due to expire. ) 

EXTEND EMERGENCY ACT TO 120 DAYS 

2. The period for the effectiveness of an emergency should be extended from 
90 days to 120 days to be consistent with Sec. 1-1505 (c) of the D.C. Admin- 
istrative Procedures Act (APA). 

COUNCIL VOTE OF TWO-THIRDS FOR ADOPTION 

3. The D.C. Council should be required to pass emergency legislation by a two- 
thirds vote. Currently, the Council adopts a resolution declaring an emergency 
by a two-thirds vote but passes the substantive legislation by a simple majority. 

CHANGE IN EFFECTIVE DATE OF LEGISLATION 

4. The effective date for all District legislation (I.e., non-emergency measures) 
should be established by Congress to be a date which occurs no sooner than 
ninety (90) days after public of all such acts In the D.C. Register. This practice 
would square with that of most state legislatures and many city councils. It 
would have three obvious advantages: (a) It would eliminate the uncertainty 
of the current effective date for all legislation (caused by the vagaries of the 
congressional layover period) ; (b) It would put the public on notice of all 
changes In laws (and might promote more stability In the law) ; and (c) It 
would allow the departments and agencies to develop rules to Implement the 
legislation before It becomes governing law. 

I hope these observations and recommendations are helpful to the Committee. 
I would be pleased to answer any questions. 

Mr. Fauntroy. I certainly want to thank you and especially for 
the recommendations and the spirit in which they were given. We 
know from your work in the past, certainly you are fully supportive 
of our self-government issues m the District of Columbia. 

I am pleased that you have indicated that you would like to see the 
congressional review period dropped altogether. I just have one ques- 
tion in respect to the 90-day fixed period proposal. 

Let me make sure I understand that you mean When the Council 
and the Mayor enacted legislation, it would be understood the law 
would become effective 90 days hence, the review period notwith- 
standing. 

Mr. DePuy. That is correct. 

Mr. Fauntroy. Would you eliminate the 30-day layover period and, 
therefore, make the act applicable upon passage? Would that create 
problems in your view in terms of the advantages that you suggest 
for the 90-day period ? 

Mr. DePuy. Yes. I believe that that would not provide sufficient 
time for notice to the public, notice to affected individuals, and would 
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not give the agency sufficient time to do the kind of work which I 
think must follow after major changes in the law so whether that 
period is 90 days or some other period, I think there ought to be some 
period during which these changes in law would not be effective and 
could be studied, reviewed, and implemented by the agencies. 

Mr. Fauntroy. Are there questions counsel from minority would 
wish to ask? 

We do have a person who comes with a very unique and perhaps 
unprecedented posture to the table inasmuch as he served not only on 
this committee as counsel reviewing these matters, but has had the 
privilege of serving likewise on the other side with the City Council, 
as counsel to the committee, and now is with a very prestigious com- 
munity-oriented law firm. 

Mr. Christian, it is a real pleasure to welcome you and we eagerly 
await your recommendations. 

STATEMENT OF JAMES M. CHRISTIAN, ESQUIBE 

Mr. Christian. Thank you very much, Mr. Chairman, I am indeed 
honored to appear before you this morning. I am somewhat humbled 
by the very postures in which I have been afforded the opportunity to 
appear and to render public service, first here and then down at the 
Council, and I regard my appearance here this morning as a continu- 
ation of that, just from the private sector perspective. 

RESTRICTIONS OF HOME RULE ACT 

Preliminarily, Mr. Chairman, I feel somewhat compelled to sort of 
digress from the subject matter of the hearing to indicate a personal 
concern that is also I think a professional concern from the perspec- 
tive of being a resident of the District of Columbia and a long time 
supporter of home rule for the District. 

I think the Home Rule Act itself, given the compromise nature of 
that document, places tremendous governance burdens on locally 
elected officials charged with its implementation. Therefore, I feel the 
act severely restricts in its present form local decisionmaking, while 
it subjects local officials to a standard of public accountabilitv which 
in large measure I think cannot be satisfactorily met due to the stric- 
tures the Home Rule Act itself contains. 

I make this observation because I feel strongly that not only should 
the subcommittee be addressing the very critical issue which we are 
considering to do, but that the time has certainly arrived when the 
committee and subcommittee and the Congress should be giving very 
careful consideration to what possible changes should be made m the 
Home Rule Act so that locally elected officials can in reality do a better 
job of governing the District of Columbia. 

Absent such a review and what I hope will be a genuinely enlight- 
ened response, it seems to me it will only be a matter of time before 
the agenda of those who would be opposed to self -government and in- 
creased self-government will be achieved I make mat objection espe- 
cially subsequent to my tenure as General Counsel to the Council of 
the District of Columbia. 

It was a true eye-opening and enlightening experience to have to 

hion legislative responses to pressing analytical problems with the 
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backdrop of all of the considerations and variables that went into the 
formulation of the Home Rule Act, the independent sort of attention 
that still has to be given to the inner workings of the Federal interest, 
the inner workings of the previous statutory enactments. 

So I think we really need in a cooperative partnership effort to take 
a critical look at the present configuration of the Home Rule Act with 
the view to making some statutory amendments which in effect will 
make its operation less cumbersome, less restiictive, and provide lo- 
cally elected officials with a greater degree of flexibility in fashioning 
what they consider to be reasonable and responsible responses to the 
problems facing the people of the District of Columbia. 

Mr. Fauntroy. Mr. Christian, I certainly want to thank you for 
those very perceptive and incisive comments based on substantive ex- 
perience on both sides of this question. These are comments which I 
think could be the most valuable that this Member has heard in this 
period of budget crisis and in a period when people generally don't 
understand how frustrating it can be to have to operate with respon- 
sibility for governance and not having the authority to carry out that 
responsibility. So I do take particular note of what you have said. I 
hope those who have responsibility to report to the public what went 
on here will take due note likewise. Now, let's get to the subject at 
hand. 

Mr. Christian. Thank you, Mr. Chairman. 

I must honestly indicate that I went through a change in position 
basically with respect to an assessment of what the Congress intended 
when it adopted the 90-day provision with respect to the emergency 
powers of the Council. Upon arriving at the Council, I had the good 
fortune of reading the learned views of former Corporation Counsel 
to the District of Columbia. Mr. John Risher and taking those into 
consideration. I also had counsel and advice with former Chairman 
of the Council, Mr. Sterling Tucker, and also with my predecessor, 
Mr. Wells, in terms of the operations of the Council and the practical 
impact of having to consider legislation against a backdrop of the 
strictures and sort of limitations on the Council and the legislative 
process as set forth in the Home Rule Act. 

After having been at the Council for a short while, I adopted a prag- 
matic approach to the consideration of legislative measures which the 
members felt were needed to address problems presented to them. 

We counseled with the membership in terms of indicating our con- 
cerns about the eventual possibility of a challenge to some of the actions 
taken, and I think the members were in large measure responsive to 
the concerns which we advanced. 

We did not issue any formal opinions on the question of the emer- 
gency powers of the Council, but felt that the members themselves were 
sensitive to the scrutiny that the exercise of the emergency powers 
was going to be subjected to, and I think the way the Council performed 
during my tenure as General Counsel in large measures reflected that 
sensitivity. 

FAVORS DELETING 30-DAf REVIEW 

I feel that the current congressional review period, the 30-day lay- 
over period, should be eliminated across the board in terms of all legis- 
lative measures adopted by the Council, but in the face of a possible 
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political reality which I think you all must recognize, I would support 
and in eflfect recommend that if we do not get to the point of an 
elimination completely of the 30-day review period for all legislative 
measures, that we at least start with the present Home Rule Reorgani- 
zation Act J namely, powers of the Council when it came to the adop- 
tion of legislative measures which as some of you may recall or have 
reason to know were not submitted to the Congress for its review, in 
eflfect in the nature of regulations, imputation of statutory provisions. 
The council now does quite a bit of that. 

I think that could be broadened, but at least that range of legislation 
could be specifically eliminated from the congressional review period. 
I think that could be the starting point and then over time other areas 
could be added. 

Let me hasten to add that I make that statement in conjunction with 
my initial statement, that if we proceed to do the sort of critical analv- 
sis of the Home Rule Act I thmk that of itself would entail a sub- 
stantial restructuring of the local government-relationship to the Con- 
gress specifically in the area of review of the legislative enactments. 

FAVORS 180-DAY EMERGEXCT ACTS 

Secondly, with respect to the question of the duration of the period 
of emergency enactments, I feel that period should be expanded to 
180 days and I say that from the perspective of the practical reality 
of legislative enactment at the local government level. The process that 
is now in place in the council I think certainly could be streamlined. 
I think the process by which the hearings are scheduled, the con- 
sideration by the committee of the whole, the ultimate adoption by 
the Council at the first and second reading could be substantially re- 
duced without sacrificing adequate and suflicient notice to the public 
as well as an opportimity to be provided for public input. 

COUNCIL PROCEDURAL CHANGES 

We, before I left, had given preliminary consideration to the adop- 
tion of a consent calendar sort of operation wherein a substantial por- 
tion of legislation could go by not violating the Home Rule Act, read 
in the same form twice but at least elimmating some of the other 
Council-imposed processes before it was finally adopted. 

I would hope that the Council under the new leadership would take 
a serious look at that. Absent that, I think we need to expand the 180- 
day period and at the end of that period of time if we nave a recess 
situation we would liave the emergency enactment continued up until 
the point where superseding permanent legislation would in eflfect 
become law. 

I think that is along the lines basically of the proposal you have 
made with respect to a new treatment of the emergency powers of the 
Council. 

The question, it seems to me, of having the Council streamline its 
procedures, is one that can be adequately and I think very readily 
addressed by the Council. There is nothing in the Home Rule Act 
which I think unduly restricts the Council in streamlining its own 
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procedures. There is not even the requirement that a hearing be held 
m terms of the Home Rule Act requirements except that the Council 
now, when it does have a hearing, must give notice and that triggers a 
lot of other processes that could be streamlined. 

I don't think there is a need for congressional action beyond the pos- 
sible extension of the 180-day period and also the possible elimination 
of the 30-day congressional review. 

Other than that, I see no need with respect to the legislative process 
for anjr more definitive action on the part of this committee at this 
point in time except within the context of my general concern that 
there needs to be an overall review of the inner workings of all aspects 
of the Home Rule Act. 

Mr. Fauntroy. I thank you, Mr. Christian, for very helpful testi- 
mony. I have no further questions of you. 

Do you have questions ? 

Mr. Singleton. I have one question, Mr. Chairman. 

Mr. Christian, you stated tnat you thought one thing we might do 
would be to go back to the reorganization plan No. 3 in 1967. Here 
would we be talking about things like alley closings when we speak of 
regulatory actions? 

Mr. Christian. Precisely. 

Mr. Singleton. Avoid the necessity of going through the regular 
order for that? 

Mr. Christian. Precisely. 

No question in my mind that Congress really has no interest and no 
role to play in something of that nature. That is just one example of 
the kinds of things that were done prior to and certainly should not be 
the object of congressional review. 

Mr. Singleton. Do you have in mind something specific with re- 
spect to the possible amendment to the Home Rule Act outside of the 
congressional layover period and emergency layover process when you 
stated perhaps there might be some need to take a look at that docu- 
ment? 



Mr. Christian. One that probably in the face of the current situa- 
tion might very well trigger more delay and review than I would hope, 
the whole question of the budgetary process for the District of Colum- 
bia in the face of the situation we are facing now some of which would 
not move as rapidly as I would hope, but I think the Congress itself 
should turn loose the process of development and implementation of 
the District of Columbia budget and that in fact the Council should 
perform the role that the appropriating committees now perform in 
terms of the review and final recommendation of what the District's 
budget should be. 

It seems to me that when you talk about having over 75 percent of 
the revenues that are in effect utilized to finance the budget generated 
from local sources, those funds should in no way be subject to the kind 
of vagaries of congressional intervention in development of the budget 
that they currently are. 

Mr. Singleton. Thank you, Mr. Christian. 

I have no more questions. 

Mr. Fauntroy. Do you have any questions, Mr. Lee? 
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ALLEY CLOSINGS 



Mr. Lee. You suggested perhaps emergency legislation should really 
be confined to early clearly enunciated emergencies and that perhaps 
the enactment of the Council which might become effective 90 days 
after publication in the District of Columbia Register, there are a 
number of actions, among them being alley closings which are gen- 
erally done on an emergency act basis at present. Those alley closmgs 
have very substantial economic consequences for all the parties 
involved. 

How would you propose that be considered in your legislative 
scheme ? 

COUNCIL PROCEDUBE 

Mr. DuPuY. Following up Mr. Christian's process, I think there 
are processes internal to tiie Council which can speed much legislation 
through the local processes faster than is now done. 

For instance, 1 believe the Council only has 1 legislative day per 
week. The Council could have 2 or 3 days during tiie week. 

I believe the committee of the whole has basically a technical and 
legal review process which might be amended. 

There are many others that people who have more experience than 
I with the Council process are aware of that could help important 
pieces of legislation move through the Council process much faster. 

I am aware of the situation with the alley closings bill and how long 
they do take. I think primarily the Council has the power to move 
those along much quicker. 

Mr. Christian. If I might comment on that, it seems to me that to 
have the 90-day program as proposed bv my colleagues implemented 
would really create some mischief, as well as confusion. 

OPPOSES DELAY IN EFFECTIVE DATE 

Many individuals alter their economic and financial decisions based 
upon legislative enactments. That is obvious, but if you have legisla- 
tive measures which are adopted and held in limbo for the 90-day 
period, I think you create a situation that might very well be more 
complicated than we now have. I think the 90-day delay would further 
hamper flexibility of the Council in terms of addressing situations 
that have been identified as needing attention, and it might then very 
well foster adoption of stopgap emergency measures. 

If anything, I would prefer to nave the measures go into effect 
immediately with the opportunity the Congress certainlv now has for 
subsequent adoption of superseding legislation. I think to have the 
90-day delay goes away from a more effective solution to use of the 
emergency powers. 

Mr. Fauntroy. I want to thank both of you for very substantial 
contributions to our hearings and to invite you, if you care to remain 
for a second panel, the final panel, which is equally as distinguished. 

We have not only the former counsel to the chairman, who worked 
with you, Jacques, in shaping the home rule charter, but we have 
also the very distinguished attorney in private practice who had tlie 
very considerable task of serving as Corporation Counsel in the initial 
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period — Mr. Risher. Also, Mr. Kramer, associate dean of Greorgetown 
University Law School. We ask that they come forward. 

As they come forward, I yield to General Counsel. 

Ms. LuNSPORD. I would simply like to say to both the gentlemen 
that a review of the Home Rule Act is presently part of what we are 
looking forward to doing the latter part of this congressional session. 
We are already beginning to key in on some issues. 

I would like certainly on behalf of the committee to invite the par- 
ticipation of both you gentlemen when we get into an in-depth look 
at the home rule charter and amendments thereto. 

Mr. Fauntroy. Attorneys Harley J. Daniels, John R. Risher, Jr., 
and John R. Kramer. 

STATEMENT OF HARLEY J. DANIELS, ATTORNEY AT LAW; JOHN B. 
RISHER, JR., ATTORNEY AT LAW; JOHN R. KRAMER, ASSOCIATE 
DEAN, GEORGETOWN UNIVERSITY LAW SCHOOL 

Mr. Fauntroy. Gentlemen, thank you for taking the time to come 
and share with the committee your reflections and recommendations 
on this process. 

STATEMENT OF MR. JOHN R. RISHER 

Mr. Risher. Thank you, Mr. Chairman. 

I have prepared and given to the clerk, Mr. Chairman, a copy of a 
prepared statement of mine. I might add parenthetically the state- 
ment was first prepared by me, if I recall correctly, in January of this 
year, and submitted to Mr. Eagleton's committee that was consider- 
mg the same subject matter as this subcommittee is. So the only 
change is simply to note the intervening decision by the District of 
Columbia Court of Appeals. 

I will not read the entire statement, but I think it may ba helpful 
if I read what I regard to be some of its more pertinent provisions. 

The formal statement is as follows : 

I am most pleased by this opportunity to appear before the com- 
mittee to share my views about the emergency legislation authority 
of the Council of the District of Columbia, anil my considerable con- 
cern about the manner in which this authority has been exercised. 

council's misuse of emergency legislation 

My concern is not new. Indeed, it was the subject of a series of 
opinions which I wrote during my tenure as Corporation Counsel for 
the city. I then advised that it appeared that the counsel had fre- 
quently misused its emergency legislation authority. 

Accordingly, in the opinion I outlined the remedial steps I thought 
appropriate to avoid an unfavorable judicial decision that might sig- 
nificantly constrict the exercise of the authority. 

Unfortunately, the Council heeded only some of my views. As a 
result, the court of appeals recently held that the Council's practice 
of repeatedly enacting emergency legislation, having the same sub- 
stantive provision, violates the charter in the Self -Government Act 
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At the outset, I should state that I do not believe the court of ap- 
peals decision is to be reviewed with the great alarm some would sug- 
gest. I think it is a very narrowly drawn opinion, and it does not seek 
to foreclose in blanket fashion the exercise of emergency legislative 
authority. 

Indeed, I believe the argument can be persuasively made that the 
court did not decide that under no circumstances whatsoever could 
there be successive enactments of emergency legislation having sub- 
stantially the same provision. 

The other view that I would share, one which I believe was im- 
pressed upon the members of the court, is that it is my belief that 
government cannot serve its purpose well unless its legislature may 
promptly respond to emergency situations by quickly enacting appro- 
priate legislation. 

The Council s emergency, legislation authority therefore in my view 
is an essential ingredient to the exercise of self-government by tne peo- 
ple of the city. Indeed, this truism was confirmed by the recent need for 
this Congress to pass Public Law 96-124, which permitted District of 
Columbia Law 3-38 to take eflfect immediately. 

This emergency, legislative response by Congress was needed to end 
the uncertainty as to the usury ceiling in the District of Columbia, an 
uncertainty that was the byproduct of the Council's action leading to 
the superior court decision to which I have referred. 

CRITERIA INVOLVED IN EMERGENCY LEGISLATION 

In my view, therefore, the question is not whether the Council should 
have the emergency legislative authority. Clearly it should. Rather, the 
question is, What should be the criteria for the exercise and for the re- 
view, both by the courts and by the Congress, of the exercise of such 
authority. 

The process for enacting permanent legislation by the Council per- 
mits those who are to be affected by it to study the proposal and to 
express their views both before the Council and the Congress before it 
takes effect. 

Just as important, the process also permits both the Council and 
the Congress a period within which to deliberatively consider the 
measure. 

Both are extremely important consideration — the right of the people 
and the duties of the legislature are served by the permanent legislative 
process. 

HOME RULE ACT PROVISION 

None of these safeguards, however, applies to the same extent in 
respect to emersfency legislation. Instead, the charter authorizes such 
measures to take effect immediately upon a determination by two- 
thirds ot the members of the Council that it should consider emergency 
legislation, and then by adoption by a simple majority of proposed 
emergency legislation. ' 

The charter was sensitive to this and so the charter provision per- 
taining to emergency legislation represented an obvious effort by 
Congress to balance the electorate's right to participate in the deliber- 
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ative formulation of legislation against the need when emergency 
circumstances arise, to have its local legislative body promptly respond 
to such circumstances. 

It is for this reason that emergency acts remain in effect for only a 
temporary period of 90 days, an effective life which in part reflects 
the concern that the expedited haste with which they are enacted may 
be shown by more deliberative considerations to have produced im- 
desirable legislation. 

USE OF EMERGENCY LEGISLATION 

The Council's repeated use of its emergency legislation authority I 
suggest has revealed a lack of real concern for the deprivation of the 
basic procedural safeguards that it works. 

Such legislation is almost invariably enacted upon what approxi- 
mates a moment's notice, under procedures which permit those affected 
by it almost no time for comment before the Council, and no prior 
opportunity to present their grievances in respect to it to either the 
Council or the Congress. 

Equally important, the members of the Council, in my experience, 
seldom if ever have the opportunity to ponder the merits of the emer- 
gency legislation which they are called upon to enact and the practice 
of reenacting emergency legislation sometimes for a period of years, 
belying, it seems, the existence of an emergency, without expeditiously 
considering even permanent — considering, I am saying:, even perma- 
nent replacement legislation, seemingly demonstrates that seldom is it 
truly the product of an emergency. 

Instead, I believe the primary use of the authority is an expression 
of political disfavor with the review authority Congress has retained, 
and a device for avoiding dissent by the electorate, the people of the 
District of Columbia, in respect to extremely cwnplicated and highly 
controversial matters. 

Here I miflrht add. Mr. Chairman, that one of the first opinions that T 
wrote as Corporation Counsel was concerned with the Council's use of 
its authoritv to pass resolutions, an authority which is to be dis- 
tinguished from the authority to enact legislation. 

COUNCIL RESOLUTION 

When I became Corporation Counsel almost a year after self-govern- 
ment had been in operation, I found that the Council sought to avoid, 
whenever possible, and with great frequency, the enactment of legisla- 
tion by simply passing resolutions that were designed to accomplish 
what only legislation could accomplish ; for example, to dictate how 
the executive branch should or should not act. 

I can recall one that in force and effect totally removed the Director 
of General Services from the supervisory executive authority of the 
Mayor, and this was a frequent political device used by the Council 
prompting a very lengthy opinion on my part in Ausrust 1976. 

That device was similarly used by the Council in an effort, since 
resolutions are not presented to or subject to congressional discretion, 
any review at all by anyone, including the electorate of the political 
process. 
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GOKORESSIOKAL REVIEW 

I am not an advocate of the present formal process of congressional 
reviews of acts of the Council. However, until the Self -Government 
Act is amended to delete this provision I shall remain firm in mv posi- 
tion that the act as written should be steadfastly respected by the 
Coimcil. 

Thus, although I will continue to support efforts to end the formal 
process of congressional review, I cannot accept the repeated use of 
emergency legislation authority for the purpose of clumsily seeking to 
avoid the congressional review. 

The short of the matter is that the act of political protest, which 
explains in my judgment why much of this legislation is reenacted 
without any meaningful effort by the Council to consider supersedinjg 
permanent legislation, deprives those who are adversely affected by it 
of any meaningful opportunity to participate in the legislative process. 

At the same time, 1 fear that it deprives the citizens of the District 
of Columbia of what they are entitled to; namely, a deliberate full 
consideration by the Council of the effects of its emergency legislation. 

Politcal expediency is an unacceptable justification for this 
deprivation. 

DEFIKIKG AN EMERGENCY 

There obviously is much uncertainty as to what may be regarded as 
emergency circumstances. And the court of appeals had no occasion 
to address that issue. For the Council, though, it seems that an emer- 
gency is an emergency because it says so, even when reason dictates a 
contrary conclusion. 

Nonetheless, I do not believe that an exacting definition of the 
phrase by either this Confess or the courts is desirable and am con- 
vinced it would not be particularly helpful. 

STANDARDS FOR EMERGENCY LEGISLATION 

What I do believe would be helpful is an appropriate declaration 
by Congress of the judiciary's role m deciding the standards for judg- 
ing the validity of emergency legislation. 

At present it may be persuasively argued that the courts may 
scrutinize the circumstances to determine whether they constitute an 
emergency. 

While I do not believe the judiciary's authority should be so broad, 
however I do believe that it should be clearly established by Congress 
that the court may inquire as to whether the Council appropriately 
established that the necessary emergency existed. 

In other words, there should be a judicial deference to the Council's 
determination of an emergency. However, the courts should not be 
bound by that determination when it is obviously specious. 

INVALIDITY OP SUCCESSIVE EMERGENCY ACTS 

Finally, there are some who argue that successive emergency legis- 
lation containing the same substantive provisions should be declared 
invalid per se. The court of appeals I do not believe said as much, and 
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I reject this view as an emergency may last for longer than was 
initially determined. 

However, I believe that for all the reasons that successive emergency 
legislation which merely carries forward the same substantive provi- 
sions should be presumed invalid, unless it is passed merely to fill the 
void created by the pendency of replacement permanent legislation, 
or the Coimcil persuasively demonstrates the emergence of unexpected 
new emergency circumstances. 

Let me close, Mr. Chairman, by pointing out one of the basic rea- 
sons for my concern. It is the concluding footnote in my statement. 

The Coimcil, by passing emergency legislation, which has an effec- 
tive legal life of only 90 days, sometime ago extended the ri^ht of 
tenants of residential units, to contract to buy that unit when it ap- 
peared the owner was about to sell it. The legislation has an effect of 
only 90 days. 

The substantive provision of this emergency legislation extending 
the right of the tenants to a 120-day period within which to contract 
however made that right effective for 120 days. 

In other words, the tenants on day one, under a piece of legislation 
that had an effective life of only 90 days, were given rights that ex- 
tended for a minimum of 120 days. 

Now, I find it difficult, and I have yet to hear anyone attempt to 
justify how something which is designed to exist as emergency legisla- 
tion, an effective life of 90 days, can create a right for a period in 
excess of 90 days, and then get repeatedly enacted by the Council as 
emergency le^slation. 

I respect the notion that the court's decision is a death warning to 
either the status of home rule or to the proper authority of the 
Council. 

Indeed, it is my view that the people of the District of Columbia 
ought to be quite pleased, ought to regard the decision as salutary, 
because what it shows is that a court most reluctant to involve itself 
in this political thicket said enough is enough, there are rights to be 
respected, and there are laws to be adhered to, and this process seem- 
ingly shows a disregard for both. 

[The prepared statement of Mr. Risher follows :] 

Pbepared Statement of John R. Risheb, Jr. 

I am most pleased by this opportunity to appear before the Committee to share 
my views about the "emergency legislation** authority of the council of the Dis- 
trict of Columbia,^ and my considerable concern about the manner in which this 
authority has been exercised. 

council's misuse of emeboency legislation 

My concern is not new ; indeed, it was the subject of a series of opinions which 
I wrote during my tenure as Corporation Counsel for the City.* I then advised 
that it appeared that the Council had frequently misused its "emergency legisla- 



I The grant of the authority is contained in | 412(a) of the District of Columbia Self- 
Government i^ct Pub. L. 93-198. as amended (the "Act"). 

« See, e.g.. The Emergency Leeislatlon Authority of the Cotindl, 1 Op. C.C. 467 (1977) ; 
see also. Status of Acts o' nie Oo'incll of the nistrVt o' ColnrnMa as of the end of the 94th 
Congress (and the First Council Period), 3 Op. C.C. 634 (1978). The problems I outlined 
were nar^laUy remedied by the 1978 amendment to | 602(c) of the Act which shortened 
tl|e thirty-day Congressional review period, during the pendency of which acts of the 
Council may not take effect. 
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tion" authority. Accordingly, in the opinion I outlined the remedial steps I 
thought appropriate to avoid an unfavorable judicial decision that might sig- 
nificantly constrict the exercise of the authority. Unfortunately, the Council 
heeded only some of my views * — as a result, the Court of Appeals recently held 
that the Councirs practice of repeatedly enacting "emergency legislation," having 
the same substantive provision, violates the Charter in the Self-Government 
Act.* 

At the outset, I should state that it is my view that government cannot serve 
its purposes well unless its legislature may promptly respond to *'emergency" 
situations by quickly enacting appropriate legislation. The Council's emergency 
legislation authority therefore is an essential ingredient to the exercise of self- 
government by the people of the city. Indeed, this truism was confirmed by the 
recent need for this Congress to pass Public Law 96-124, which permitted D.C. 
Law 3-38 to take effect immediately. This emergency, legislative response by 
Congress was needed to end the uncertainty as to the usury ceiling in the Dis- 
trict of Columbia — an uncertainty that was created by the Superior Court de- 
cision to which I have referred. In my view therefore the question is not whether 
the Council should have emergency legislation authority. Rather the question is 
what should be the criteria for the exercise and review of such authority. The 
answer to this question requires a brief discussion of the nature of the Council's 
legislative authority. 

council's exercise of legislative authority 

Ordinarily, acts of the Council do not take effect until Congress has been 
afforded thirty days within which to review, and if it elects to do so veto, them. 
Such acts, which are referred to as permanent legislation, may not be enacted 
by the Council unless the bill proposing them has been ''read twice in substantially 
the same form, with at least thirteen days intervening between each reading." * 
Under the Council's practice, all such bills are first published in the District of 
Columbia Register. In other words, if the bill is substantially modified between 
readings, and as published, it must be read twice again. Accordingly, the process 
for enacting permanent legislation permits those who are to be affected by it 
to study the proposed law, and to express their views both before the Council 
and the Congress before it takes effect. Just as important, the pro(^ess also permits 
both the Council and the Congress a period within which to deliberatively con- 
sider the measure. 

home bule act provision 

None of the safeguards applies to the same extent in respect to emergency 
legislation. Instead, the Charter provision of the Act which authorizes such 
measures provides 

Sec. 412(a) . . . If the Council determines, by a vote of two-thirds of 
[its] members that emergency circumstances make it necessary that an 
act be passed after a single reading, or that it take effect immediately 
upon enactment, such an act shall be effective for a period of not to exceed 
ninety days. . . . 
This provision represents an obvious effort by Congress to balance the elec- 
torate's rights to participate in the deliberative formulation of legislations 
against the need, when "emergency circumstances" arise, to have its local 
legislative body promptly respond to such circumstances. Accordingly, emergency 
acts remain in effect for only a temporary period of ninety days — ^an effective 
life which in part reflects the concern that the expedited haste with which they 
are enacted may be shown by more deliberative consideration to have produced 
undesirable legislation. 

use of emergency legislation 

The Council's repeated use of its emergency legislation authority has revealed 
a lack of real concern for the deprivation of the basic procedural safeguards that 
it works. Such legislation is almost invariably enacted upon what approximates 



"The Conncil has enacted approximately 300 'emergency acts" since January 1975. 

*Di9trict of Columbia v. The wathington Home Oicnerahip Council, Inc.. D.C. App. Xo. 
79-1053 (dec. 28 Mav 198U) (en hanc), aff'd. Wa9hington Borne Ownership Council, Inc, v. 
Dittriot of Columbia, D.C. Super. Ct. Civil Action No. 10624-79. 107 WLR 1985 tdec. 19 
October 1979). 

*Act. 1412(a). 
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a "moment notice," under procedures which permit those affected by it almost no 
time for comment before the Council — and no prior opportunity to present their 
grievances in respect to it to either the Council or the Congress. 

Equally important, the members of the Council seldom, if ever, have the oppor- 
tunity to ponder the merits of the legislation — and the practice of re-enacting 
"emergency legislation" sometime for a period of years, without expeditiously 
considering even permanent, replacement legislation demonstrates that seldom 
is it truly the product of an emergency. Instead, I believe, the primary use of 
the authority is an expression of political disfavor with the review authority 
Congress has retained, and a device for avoiding dissent by the electorate in 
respect to extremely complicated and highly controversial matters. 

I am not an advocate of the present formal process of Congressional review of 
acts of the Council. However, until the Act is amended to delete this provision 
I shall remain firm in my position that the Act as written should be steadfastly 
respected by the Council. Thus, although I will continue to support efforts to end 
the formal process of Congressional review, I cannot accept the repeated use of 
emergency legislation authority for the purpose of clumsily seeking to avoid the 
Congressional review period. For the short of the matter is that the act of politi- 
cal protest — which explains why much of this legislation is re-enacted without 
any meaningful effort by the Council to consider superseding permanent legisla- 
tion — deprives those who are adversely affected by it of any meaningful oppor- 
tunity to participate in the legislative process. Political expediency is an un- 
acceptable justification for this deprivation. 

STANDARDS FOB ''EMEBGENCY" LEGISLATION 

There obviously is much uncertainty as to what may be regarded as "emer- 
gency circumstances." For the Council it appears an emergency is an emergency 
because it says so, even when reason may dictate a contrary conclusion. None- 
theless, I do not believe that an exacting definition of the phrase is either desir- 
able, nor that it would be helpful. What I do believe would be helpful is an appro* 
priate declaration by Congress of the judiciary's role in deciding the standards 
for judging the validity of emergency legislation. At present, it may be per- 
suasively argued that the courts may scrutinize the circumstances to determine 
whether they constitute an emergency. While I do not believe that the judiciary's 
authority should be so broad, however, I do believe that it should be clearly 
established by Congress that the Court may inquire as to whether the Council 
appropriately established that the necessary emergency existed. In other words, 
there should be judicial deference to the Council's determination of an emer- 
gency ; however, the courts should not be bound by that determination when it is 
obviously specious. 

INVALIDrrY OF SUCCESSIVE EMEBOENCY ACTS 

Finally, there are some who argue that successive emergency legislation, con" 
taining the same substantive provisions, should be declared invalid per se. 
I reject this view, as an emergency may last far longer than was initially deter- 
mined. However, I believe for all of the above reasons that successive emer- 
gency legislation, which merely carries forward the same substantive provisions, 
should be presumed invalid,* unless it is passed merely to fill the void created by 
the pendency of replacement permanent legislation that is awaiting Con- 
gressional review, or the Council persuasively demonstrates the emergence of 
unexpected, new emergency circumstances. 

Mr. Fauntroy. Thank you so much, Mr. Risher, for what we have 
come to expect as a very incisive and forthright and candid statement. 

I would ask that you remain for questions which I would like to 
tender to all members of the panel. 

Would you be kind enough, Mr. Daniels, to make your presentation 
at this time? 

* A recent, most disturbing example of abuse of the authority is the enactment of emer- 
gency act 3-144. That measure, is the seventh amendment of | 602(b) of the Rental Hous- 
ing Act D.C. Law 2-^4. Although emergency acts have a legal life of no more than 00 days, 
this provision requires a landlord, who wishes to sell his property, to give his tenants 120 
days within which to contract to buy It. Thus, the emergency act purports to create a right 
which has a longer life than the legislation creating It (and seemingly forecasts an Inter- 
minable emergency). 
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STATEMENT OF MB. HABLEY J. DANIELS 

Mr. Daniels. Certainly, Mr. Chairman. 

Let me begin by saying what a great pleasure, indeed what a joy it 
is for me to be sitting here and to see you sitting where you are sitting. 
A great joy to call you Mr. Chairman. 

I remember well the first time that several of us in this room came 
into this hearing room, back in 1971, and there was a question as to 
whether there was even going to be a seat available down at the end of 
this table. 

I am indeed pleased to see you, Mr. Chairman, sitting in the middle 
of the committee room and conducting this hearing. It illustrates we 
have come a long way, indeed. 

But I'm afraid that we have probably not come far enough to solve 
this problem in quite the way that I think it ought to be solved. 

The problem as I see it comes out of the delicate and negotiated 
balance that we arrived at, that was arrived at in connection with 
the formulation of the home rule bill. 

CONGRESSIONAL LAYOVER PERIOD 

On the one side, in order to get the very major and extensive legis- 
lative power that the city so desperately needed, that the advocates of 
home rule felt were so important to effective local government, it was 
necessary in the negotiations to agree to a congressional layover 
period, that is to give Congress some opportunity to have their say 
in the legislation that was to be passed by the City Council. 

It was a vestige of the old system. It was in a sense an inability of 
Congress really to give the power to the District without retaining 
the reins. We saw thnt not only here with the 30-day layover period, 
but in the budget area as well, and in several other areas of the home 
rule bill. 

On the other hand, as we heard today, and as I remember well, 
there was a feeling that the congressional layover period might cause 
considerable problems when there was an emergency situation that had 
to be dealt with. That the particular layover period might make it 
difficult for the local government to act under emergency 
circumstances. 

So the compromise that we now are dealing with today, the one 
that the court found addressed in The Home Ownership Covm/dl case, 
proved to have a lot of unf orseen problems. It proved to be an unreal- 
istic balance, I believe, between the ability of Congress to continue to 
hold the leash on the District and on the other hand the ability of the 
city government to do the work that was necessary to get a good piece 
of legislation drafted in time to deal with the day-to-day problems 
that the Council has to deal with. 

council's abuses re EMERGENCY LEGISLATION 

Now, the problem is — I think Mr. Risher, Mr. DePuy and I cer- 
tainly would agree — ^that abuses have come from what I regard as an 
unrealistic solution which the Congress imposed through the nome rule 
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The fact of the matter is that not enough time was left for the Coun- 
cil to deal with legislation. As a cjonsequence, they essentially took 
matters into their own hands, found solutions to be able to keep the 
city running on a day-to-day basis, and they tested the limits of their 
authority in this area. 

Finally the District of Columbia Court of Appeals has said "I think 
you may have overstepped the boundaries a bit." 

I also agree with Mr. Risher that the court decision is fairly narrow. 
It shouldn't pose us any tremendous problems in resolving it. But at 
the same time it forces us to look at the compromise that was reached 
in late 1973 with the formulation of the home rule bill. 

So we are faced with how should the balances be redrawn, given the 
court's opinion. 

FAVORS EUMINATINO CONGRESSIOXAL BEVIEW 

One obvious opportunity made available here for the Congress is 
to eliminate congi-essional review. Say that the District has proved 
its ability to legislate, to legislate etfectively, and over this transition 
perhaps congressional review was useful, but it no longer serves a 
function. That is my preference. 1 believe it is the preference of most 
of those who have testified today. 

But 1 do question whether it is a truly practical solution to the prob- 
lem. By ''practical" 1 mean can you get it through the House of 
Representatives. 

If the chairman makes the judgment that is possible, I would cer- 
tainly support that solution to the problem. I think that removes the 
problem. The difficulty of emergency then can be placed in the proper 
context ; that is, the Council can only act in emergencies and other- 
wise it can use its regular legislative process to resolve problems with- 
out the difficulty caused by the congressional layover. 

DETERMINING FEDERAL INTEREST 

Another approach, and I believe it is one suggested by Mr. McKin- 
ney — and it has a good deal of appeal — is the possibility of placing the 
burden on the Congress to come forward and with respect to specific 
pieces of legislation say, "Yes, there is a Federal interest, we want to 
examine that Federal interest, and therefore we want some additional 
time to be able to look at that specific piece of legislation." 

I think the problem is that the home rule Bill created a set of ar- 
rangements which gives Congress far more authority, far more dis- 
cretion than Congress really needs or wants or requires. 

We have seen that because over the last 5 years, or almost 6 years, of 
operation of the Home Rule Act Congress has only taken action once 
with respect to a piece of District legislation. 

So by adopting an approach such as that put forward by Mr. 
McKinney in his bill you are in effect saying to the Congress "If you 
have a problem make that known and then exercise your authority in 
that way." 

I think this approach is even more desirable when one considers 
that the layover issue is really a phantom issue anyway, because Con- 
gress at any time may exercise its constitutional authority with respect 
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to the District of Columbia and enact superseding legislation. It 
doesn't need 7 days, it doesn't need 30 days, it doesn't need 120 days. 
It can do it tomorrow, at any time. That is constitutionally guaranteed. 

In a sense the 30-day layover period was just another reinforce- 
ment of that in the sense as we have seen it turned out to be rather 
mischievous and has really served to no one's advantage, it seems 
to me. 

But yet I am sure that there are members who are going to insist 
on some kind of congressional control notwithstanding the constitu- 
tional protection, and perhaps the McKinney approach offers a way 
of dealing with the problem. 

EMERGENCY 180-DAY PERIOD 

A final approach or another approach, and one that seems to be 
some consensus developing around, is the idea of extending the emer- 
gency period from 90 to 180 days. 

Now, there is some appeal in that. It takes care of the Council's 
problem ; that is to say, gives the Council additional time within which 
to consider legislation. 

But I don't believe that it deals with some of the problems that we 
have heard discussed today by Mr. Rees, by Mr. DePuy, by Mr. Risher, 
and I think problems that I see as well ; that is, the problem of 
emergency legislation is emergency legislation, and procedure are 
bypassed and niceties are not observed. 

I would be reluctant to recommend to the committee a 180-day ex- 
tension of the emergency power, because I believe that the emergency 
power is not for the protection of Congress or not for the protection 
of the Council. It is for the protection of the people of the District 
of Columbia. And I would urge that we not change that protection 
radically. 

I think what you may want to consider is the possibility of dealing 
specifically with the issue raised by the court in The Home Ownership 
Council case. They said that you cannot do this more than once. That 
is, you cannot enact emergency legislation more than once. 

Now, it seems to me that the repeated reenactment do pose a 
problem — three, four, five times — I think there is some testimony 
that some acts have been enacted as many as five times. I don't know 
what the record is. Professor Kramer tells me it is seven times. And I 
am sure it could go on even longer. 

But it seems to me that it could be — seven is a lot. Some other num- 
bers are talked about. But it seems to me we can deal with the problem 
raised by the court perhans and perhaps even deal with the 180-day 
problem by allowing the Council one time, upon making a new emer- 
gency finding, the emergency still exists, to extend one 90-day period; 
that gives you your 180-day overall. 

But it does provide some protection in requiring the Council to re- 
affirm the continuing existence of the problem. That would in turn give 
others an opportunity to redress their concerns, and it would I believe 
take care of the problem raised by the court in the Home Ownership 
Council case. 
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The fact of the matter is that really is the only problem you are con- 
fronting today is the inability of the Council to reenact the emer- 
gencies. I think you can achieve the same result by a 90-day and then 
another 90-day option, as it were, upon a refinding of an emergency 
by the Council. 

FAVORS TWO-THIRDS VOTE BY COUNCIL 

I would also agree with Mr. DePuy that both reenactments ought to 
be passed by a two-thirds vote of the Council in addition to the emer- 
gency resolution. 

Mr. Fauntroy. Thank you so much, Mr. Daniels. 

It is a real pleasure for me to see you at that table, likewise, and to 
reflect upon the years that you worked on our staff as our Chief Coun- 
sel, and the very efficient and effective work that you did on my behalf 
in helping to shape the home rule charter to begin with. 

Too bad we had to add the review requirements as a result of the 
whole process. 

I do appreciate your comments and your suggestion that perhaps 
now is the time to eliminate that. 

Now may we move to Dean Kramer. As I move to him, I certainly 
want to express the appreciation of this committee, not only for the 
excellent training that Georgetown Law School has given to so many 
of our staff from time to time, but for the issue-oriented action research 
type education that you afford your students. It makes them so deeply 
involved in this community and its ecorts to address its problems of 
governance. 

STATEMENT OF MR. JOHN R. KRAMER 

Mr. Kramer. Thank you very much, Mr. Chairman. We intend to 
keep that up certainly so long as Professor Newman lives. 

I think we are seeing an interesting consensus develop here that we 
do have two problems, not just one, and that it is a combination of the 
emergency and the 30-day period that have to be addressed singly, 
perhaps. 

It is unfortunate the reason we are here is that they are combined 
It is rather unusual. 

This District is unlike any other legislature, State, municipal or 
Federal, in the country. Two-thirds of the City Council can, as Mr. 
Rees described it, in 45 minutes, j>ass legislation pursuant to no real 
deliberation and no standards, and it goes into effect. 

A majority can pass legislation and it doesn't happen for 7 months. 
And that is insanity. No Federal legislature, no State legislature, no 
city legislature tolerates that. 

On the other hand, there are I think three values to keep sight of, 
at least three, which have been abused throughout this 6-year process. 
One is the interest of the Council in flexibility, in being able to meet 
emergencies described by Mr. Risher and I think appropriately de- 
scribed by him as flexibility verging on lawlessness, lawlessness that 
his memos were impossible to stop. 

Obviously there was a political lawlessness here and considejratioiis 
between the Mayor and the City Council as well as involving the Con- 
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^iiwao. I think the court of appeals has been gingerly in its handling of 
;t. I tkiiak Mr. Risher's description is more accurate. 

A t the same time there is the alleged congressional interest that went 
luto the adding on the 30-day layover. I think again Mr. Daniels has 
adequately described that. 

One overturn in 6 years indictes that the congressional interest is 
more apathy and lack of concern than real interest. But nonetheless, it 
has to oe recognized, recognized perhaps in a different context, that 
only you, Mr. Chairman, are aware of. 

CONGBESSIONAL REVIEW 

The 30-day layover period when it was started in 1974 was a direct 
and flat denigration of the District of Columbia's power to elect and 
serve itself. In 1980 a 30-day layover is just another form of congres- 
sional veto. Therefore your brothers and sisters in this House of Rep- 
resentatives are ffoing to look at it from a somewhat different slant. 

It is not simpTjr saying "District of Columbia, you cannot do your 
task." It is a variant of a congressional veto, and those pass as you 
know on the House floor by four and five to one margins. So it is a 
little different in 1980 than 1974. 

Finally there is a third consideration which has been brought forth 
most by those now in private practice. They do it at times in the name 
of concern for the citizens, but commercial interests are also citizens; 
in fact, they are better taxpaying citizens than most other citizens. 
They are concerned about certain interests in the law that are critical. 

Tne 30-day layover period, or even Mr. DePuy's 90-day period, 
present some serious problems there with knowing where you stand, 
knowing what your rights are. 

As Mr. Risher said, the citizens being able to participate and know 
what is going on with legislation in the District. 

I think there is a further concern ; that is, that what has happened 
in the District as everywhere else in this country is that instead of 
discussing substance we litigate procedures and the lawyers take over 
and nobcSy cares about what is going on other than the lawyers. 

We are in court every day. I am afraid some of Mr. Rishers sugges- 
tions would simply reinvent that wheel. 

The question of judicial deference to the determination of emer- 
gency, but not if it is obviously specious. I congratulate 10 students 
who can make a living litigating "obviously specious" for the next 8 
or 4 years on behalf of District of Columbia commercial interests and 
would crowd out poor Mr. Risher. 

I therefore would like to suggest whatever is done is done with an 
intent to avoid as much as possible legal entanglement here. More 
memos from the Corporation Counsel, more memos from the City 
Council's counsel, and more argument in the District of Columbia 
Court of Appeals. 

Let the city run itself and not the District of Colimibia Court of 
Appeals and not the law firms. 

Now I will approach all those three values. 
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FAVOKS DELETING 30-DAY REVIEW 

First of all take a quick look at the 30-day layover. My ultimate 
suggestion there is pretty much the same as everybody's. Do away 
with it. My problem with doing away with it is not the one expressed 
here. It is the concern that Congress will view this as an imdermining 
of the legislative veto. 

Another alternative. The 30-day problem is caused because it be- 
comes 58 days average, 7 months m total. There are ways of dealing 
with 30 days that bring it closer to 30 days. 

For example, in title X of the Budget Act, the impoundment control 
provisions, there are recission provisions — ^the President proposes a 
recission of funds and those lay over in Congress 45 days. The 45 days 
includes Saturday and Sunday and holiday. It only excludes adjourn- 
ment sine die and adjournment for recess for over 3 days. 

alternative: so calendar days 

It seems to me you could either adopt that approach or just make 
30 days 30 calendar days. I don't think there is a problem. I am not 
aware of it in past historv of the City Council meeting during the 
rather brief period that Congress now adjourns sine die. 

After all, every election year, which is every even year, they come 
back in on January 3 constitutionally and they hold pro forma ses- 
sions every 3 or 4 days. So if they reailjr want to do something, if that 
once every 6 years come up, they certainly could go ahead. 

I don't know why 30 days could not be 30 calendar days if you 
thought the concern with the legislative veto would prevent the un- 
doing of the layover in its entirety. 

That is one suggestion. 

If you want to meet the 30-day head-on, it seems to me the approach 
to take is to analogize as you have the District to both a city and 
State. There is no other city and no other State that is subject to 
legislative review as a condition precedent. 

Every city is subiect to executive review, for example in its bonding 
authority, to judicial review after the fact, too much of it, as to the 
validity of the city act under the home rule charter or the State con- 
stitution, and of course the legislation subsequently overturning the 
city law. 

Where States are concerned, the basic review particularly for ex- 
ample under the dormant commerce clause is litigation after the fact 
to determine whether or not it violates the Federal interest. But not 
prior legislative review. 

And that is your strongest argument. 

Again, of course, why should the District be treated as if it were an 
administrative agency, which is what legislative veto applies to of 
the Federal Government. You can make all those arguments. 

If you are nervous about them, I would suggest making 30 days, 
30 days and 30 days passes rather quickly. That is in fact shorter than 
Mr. DePuy's 90 and it is pretty easy to calculate for certainty pur- 
poses when it starts and when it stops. 
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USE OF EMERGENCY POWERS 

With respect to the emergency power, I am very troubled, more than 
even Mr. Eisher is. And I should think that the concept of emergency 
should be basically removed from the law. I think the witnesses today 
said that. 

It can be defined. I have seen the way the cities do it. It is not 
satisfactory. It leads to litigation. 

The concept of emergency certainly has been abused here. I don't 
know that even a tighter definition would not be biased under the 
right circumstances. But obviously the City Council needs to meet 
some situations in which speed is of the essence. 

Not 11 o'clock in the morning to noon, because after all the Congress 
of the United States facing national problems doesn't have that kind 
of emergency authority, and yet can move quickly if it wishes to. 

How ? Obviously pursuant to waiver of the rules, suspension of the 
rules authority which, as you know, does not necessarily waive, al- 
though it can, committee hearings. Certainly it doesn't waive commit- 
tee voting and mark up and committee reports. And normally it just 
means you bypass the Eules Committee and move very quickly on to 
the calendar. 

What are the blockades in the Home Rule Act to that ? Namely that 
period of the reading, which it seems to me could be made subject to 
a waiver by whatever majority of the Council you wanted for what- 
ever reasons they wanted. Because Congress isn't subject to reasons 
when it suspends the rules by a two-thirds vote on the Mondays it does 
so. 

Second perhaps an end to that ridiculous practice, and I forget who 
mentioned it, of having to go back for more readings every time there 
is an amendment. The Congress doesn't do that. 

COUNCIL SPEEDUP BY LEGISLATIVE PROCEDURES 

Why not apply the legislative procedures for speedy action that 
apply to the Congress which normallj^ drags it heels but when it has 
to — after all Mr. Eisher's example of emergency was the Congress 
acting to pass Public Law 96-124. 

Congress can do it. The D.C. City Council with those same pro- 
cedures in its hand could do the very same thin^ without having to 
abuse the meaning of the word "emergency" without only voting on 
the procedure and not on the substance, and without depriving the 
people of their right to know about the legislation and to comment 
on it in however tight the timeframe may be. 

The word gets out pretty quickly in a community as tight as this 
and the people concerned, namely commercial interests, can get their 
lawyers in very quickly if they are worried about legislation in time 
to make a comment on it. 

GIVING COUNCIL FLEXIBILITY 

So that I would suggest that the emergency legislation authority be 
removed. I do not think it can be other than abused. I do not think it 
can be other than abused. I do not think it can be successfully defined. 
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But I think in place of that the City Council should be given the au- 
thority to waive that 30-day procedure and that the authority to 
waive, get around it, it may be other than procedure, the reading once 
you get a substantive amendment. 

I think putting those two things together, the end of the 30-day 
rule or a clear 30-day rule, no arguments, 30 days means you count 
them, 1, 2, 3, 4, 5 on the calendar, coupled with congressional proce- 
dures which have stood up in practice over 100-and-some-odd years, 
is the way to resolve this, keeping the lawyers and the courts out of 
it is much as possible and giving the D.C. City Council flexibility and 
giving the Congress its ability to do once every 6 years what it seems 
to want to do. 

Mr. Fauntroy. Thank you so much for that stimulating idea on the 
emergency powers. 

Let me begin with a question which probably Mr. Kramer would not 
care to even attempt to answer, but which Mr. Risher grappled with 
himself in his own testimony. And that is I would like for the panel 
to clarify for us, what is an emergency. Could you define it for us — 
what would be the criteria if we were to try to implement it as Mr. 
Kramer suggests that we cannot. 

Mr. RiSHER. Let me, if I may, Mr. Chairman, answer your question 
first indirectly by commenting on something that has been suggested 
and then go directly to it. 



The argument is made that the congressional review period is part 
and parcel of the problem here because quote "there is not enough time 
for the Council to enact permanent legislation." 

If I understand that argument correctly — I don't really understand 
why it is a valid argument, first to state the Council doesn't have 
enough time to enact permanent legislation it seems to me says too 
much about the quality of its emergency legislation. 

It would seem to me to follow that the emergency legislation is even 
of less quality because the enactment of permanent legislation requires 
a very, very involved detailed consideration. 

The second thing is the fact that the permanent legislation is laying 
over under the congressional review period for 30 days does not ex- 
plain more than the tip of the iceberg of the emergency legislative 
practice of the Council. 

The Council isn't trying to fill a void created by the congressional 
legislative period, except in the rarest of occasions. It didn't want to 
review it. It didn't want the Congress to review it. 

The fact that permanent legislation lay over for 30 days just seems 
to me has absolutely nothing to do with what is or is not an emergency, 
except to the extent, as the court of appeals — I am getting down di- 
rectly to your question — in footnote 20 indicated, and I indicated in 
my opinion, which the court of appeals; namely, when the permanent 
legislation has been enacted, the Council determines that it is in re- 
spect to quote emergency circumstances. 

The congressional review period will not run its course soon 
enough — that bespeaks possibly of an emergency. It is an emergenSy 
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because the Council decides it is an emergency, ought to be the basic 
position as far as I am concerned. 

Mr. Kramer finds that too nebulous a concept to play with or to 
deal with. And I respect Dean Kramer's analysis. It is extremely 
difficult. 

But at the same time it does seem to me that that is a judgment 
which is properly reserved to the legislature and it is for that reason 
that I say there ought to be some judicial deference to the legislative 
determination. 

The problem with the legislation that is the subject of the court of 
appeals decision was that for the most part, if not totally, there was 
simply no cogent persuasive statement given to support the determi- 
nation that there was an emergency. I cannot define it. But there are 
a lot of concepts in the law which cannot be defined with precision, but 
which we treasure very much. 

I don't know what due process it, other than to say it is a process 
which is due. The Congress concerns itself every day with that phrase. 
It acquires a meaning. The courts concern themselves with it every 
day. It acquires a meaning. 

And I do believe that it is so very, very important that we short- 
change the permanent legislative process most infrequently that I 
would not change that statutory scheme. 

Yet, at the same time I don't want the Council to have to worry 
every day and the citizens of the District of Columbia as to whether 
a given piece of emergency legislation is invalid simply because the 
courts may say it is invalid. We have got to strike a delicate balance 
here. 

Mr. Fauntroy. Well, thank you so much for that. 

I wonder if you would care to help us now with the whole question 
of Federal interest. 

FEDEILVL INTEREST 

As you know from Mr. McKinney's formulation, the review period 
will be reduced to 7 days unless there were a determination that there 
was a Federal interest that required that the full 30-day review period 
run. 

I wonder if any member of the panel would care to comment on 
what criteria for the Federal interest ought to be in that case. 

Mr. Daniels. Mr. Chairman, I would say the matter of Federal 
interest is not a legal issue at all, not one that is really capable of 
definition, of standards, because the Federal interest is in essence a 
political concept. 

It is a concept of the delicate balance between the Congress and the 
local government. In the final analysis, as Mr. Risher indicated, an 
emergency is what the Council says it is. 

The reverse side of that coin is that the Federal interest is what the 
Congress says it is because of its inherent constitutional responsibility 
for the District of Columbia. If the Congress says it is in the Federal 
interest to act, then that is the Federal interest. If the Congress says it 
is not, then it is a local matter. 

I think that is just the nature of this particular world that we live 
in here in the District of Columbia. 
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Mr. Kramer. I agree with Mr. Daniels. My problem with the Mc- 
Kiiiney bill is not the concept of Federal interest but the incredible 
uncertainty it raises because you don't know whether it is 7 days or 
any number of days stretching on with the adjournments and the re- 
cesses built-in. Then the recess is built-in, the built-in effect during the 
recess, and not in effect when it comes back. 

The complexities of the bill trouble me, not the Federal interest. All 
of which reasons may be very diverse and not unified. But the trouble 
with it is the bill is in limbo in many ways. If it were a simple straight- 
forward 7-day period, no problem. 

Mr. RisHER. Mr. Chairman, let me add if I n\ay I endorse what Mr. 
Daniels and Dean Kramer have said. I would like to add something 
else which requires a slightly different perspective, but something to 
which Dean Kramer referred earlier. 

The dean somewhat I believe understated the significance of the 
congressional review period in the year 1980. There is considerable 
controversy now at the Federal level between the Congress on the one 
hand and the executive and the administrative agencies on the other 
hand that falls under the rubric of the Bumper amendment in legisla- 
tive veto. 

I am not an expert on what the mood of the Congress may be. But 
I am a reader of the newspaper. Perhaps the city does not serve its 
interests too well if it would say how offensive it is for there to be a 
congressional review notwithstanding the constitutional responsibil- 
ities the Congress has for the city while at the same time it appears 
that the Congress aware of its greater responsibilities for the entire 
Nation as a whole seems to be — in fact has said that it will review the 
actions of the Federal executive and the independent agencies that it 
has created. 

The second thought that I would add is that there has been reference 
quite a number of times before you this morning to how long it took 
tne Fire and Casualty Act amendments of 1978 to become effective 
after it became law because it was passed by the Council. 

I don't think we ought to be misled by that legislative experience, 
because during the intervening period Congress enacted Public Law 
95-526 and it was during the interventing period which was designed 
to shorten the congressional review period from the period originally 
prescribed in the Self-Government Act upon enactment. 

And so as things now stand, we should not have this extraordinary 
delay and that example I think is somewhat of a misleading example 
as we meet subsequent to the enactment of Public Law 95-526. 

Mr. Fauntroy. Gentlemen, you have been most valuable to the com- 
mittee in your comments and your observations as to how we resolve 
our dilemma. I want to thank you on behalf of the entire committee 
for taking the time and thought in your presentation. 

Are there any questions from members of the staff ? 

Thank you. 

[Whereupon at 12 :40 p.m. the session was adjourned.] 
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Council of the District of Columbia 
Memorandum 

Distfict Building. 14th and E Streets, N.W. 20004 Fifth F loor 724-8000 

To MEMBERS OF THE COUNCIL 

From John P. Brownyy^jrV Secretary to the Council 

Date June 4, 1980 LJ^^ 

Subject REFERRAL OF PROPOSED LEGISLATION 



Notice is herewith given that the following proposed 
legislation was introduced in Legislative Session on June 3, 1980. 
Copies are available in Room 28, Legislative Services Unit. 



Title: Tennporary Legislation Rule Amendment Resolution 

of 1980 (PR 3-187) 



Introduced by: Councilnnember David Clarke 



The Chairman is referring this proposed legislation 
to the Commitee of the Whole. 

cc: General Counsel 

Legislative Counsel 
Legislative Services Unit 
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A PROPOSED RESOLUTION 
PR 3-187 

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA 
Jmic 3, 1980 

Councilmember David A. Clarke Incroduced the following 
resolution, which was referred to the Committee on 
the Committee of the Whole 



To amend the Council Rules to permit consideration of 
temporary legislation. 



RESOLVED, BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, 
That this resolution may be cited as the "Temporary 
Legislation Rule Amendment Resolution of 1980." 

Sec. 2. The Rules Resolution for Council Period Three, 
effective March 27, 1979 (Res. 3-53), is amended by insert- 
ing the following new section 713a: 

"713A. Temporary Legislation 

"If the Council finds the existence of an emergency 
and approves an emergency bill under section 713, the Council 
may immediately consider, on first reading, without committee 
referral, a temporary bill: PROVIDED, That the temporary 
bill is substantially similar to the emergency bill and the 
temporary bill remains effective for no more than 180 days." 

Sec. 3. This resolution shall take effect immediately. 
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A RESOLUTION 
IN THE COUNCIL OF THE DISTRICT OF COLUMBIA 



To provide rules of orqanization an6 procedure for tne 
Council of the District of Columt>ia during Council 
Period Three. 



i^ESOLVEO* BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, 
That this resolution may be cited as the '*Ru1es Resolution 
for Council Period Three". 

Sec* 2« The document entitled '*^u1es of Organization 
and Procedure of the Council of the District of Columbia*** 
attached and made a oart of this resolutiont shall be the 
rules of the Council of the District of Columbia. 

Sec* 3* This resolution shall take effect upon its 
adoption by the Council of the District of Columbia* 
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^ules of Organization and Procedure 

of the 
Council of the District of Columbia 

ARTICLE I 
OEFINXTIONS 
101 • Por the purposes of these Rules: 

(a) "agency" means any of the organizational units of 
the District of Columbia including* but not limited to* 
departnentst boards* divisions* commissions and offices* 
whether subordinate to or independent of the Mayor. 

(b) "Auditor** means the Auditor of the District of 
Columbia as estaolisned by section 435 of the Charter* 

(c) "bill** means a proposed act of the Council* 

(d) "budget" means the entire request for 
appropriations and loans or spending authority for all 
activities of all agencies of the District financed from all 
existing or proposed resources and snail include both 
operating and capital expenditures* 

(e) "Chairman" means the Chairman of the Council of the 
District of Columbia* the office of <«hich Mas created by 
section 411 of the Charter. 

(f) "Charter" means Title IV of the District of 
Columbia Sel f-Covernment and Governmental Reorganization 
Act* P.L. 93-198* 87 Stat. 774. 
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(g) '*Comprehensi ve Plan** oieans the comprehensive plan 
for the National Capital t including any elements thereof* as 
orovided for in section ^23 of the Charter* 

(h) "Council** means the Council of the District of 
Columbia established by section ^01 of the Charter* 

(i) **Counci1 office(s)** means the administrative 
offices of the Council under the supervision of the 
Secretary to the Council* 

(J) **Counci1 Period'* means the legislative session of 
the Council beginning on January 2nd of each odd-numbered 
year and ending on January 1st of the following odd^numbered 
year* 

(k) "Executive Branch" means the Mayor or his 
designated agent or the appropriate agency of the governrnent 
of the District of Columbia* 

(1) "legal holiday" means a legal public holiday of the 
District of Columbia or the United States as set forth in 31 
Stat. l^O<rf as amendedf (0*C* Cocie« sec* 28-2701)* or in 5 
J*S*C* 6103(a)* 

(m) "Mayor" means the Mayor of the District of Columbia 
as provided for in section 421 of the Charter* 

(n) "measure" means any proposed act* resolution* or 
amendment thereto* or motion pending before the Council or 
before a committee of the Council* 
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(o) ''normal business hours" means 9:00 a»m» through 
5:30 p«m«f Monday through Fridayt except legal holidays* 

(p) "official action** has the same meaning as in 
section 7<>2 of the District of Columoia Sel f-Government and 
Governmental Reorganization Act* P. I* 93-l<>et 97 Stat. 774. 

(q) "renuneration** means the rate or level of 
co-npensation to be paid an employee for the perfomanca of 
his duties up to and including but no aore than the maxi.num 
authori22d and appropriated by 1 -iw for that position* 

(r) ••recess of the Council" means those periods of time 
during which regularly scheduled meetings of the Council are 
not held* i*e*« the month of August* the ten (10) day beriod 
beginning on the Friday immediately preceeding Easter and 
the fourteen (14) day oeriod ending on January 1st of each 
year. Committees may meet during this period and take any 
action as authorized by these ^ules; howevert no bills or 
resolutions other than emergency bills or emergency 
resolutions to be considered at special or additional 
meetings called oursuant to these i^ules may be introduced. 

(s) ••resolution'* means an expression of a simole 
determination* decision or direction of the Council of a 
special or temporary character and includes actions of the 
Council concerning only its internal management and conduct; 
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''ceremonial resolution** means an expression of appreciation 
and/or an honorarium of limited application* 

Ct) "short title** means the term by which an act or a 
resolution may be cited as provided in a short title section 
of the measure. 

(u) *'subpoena'' means subpoena ad testi f icandu n or duces 
tecumt or both* 

ARTICLE 2 
QATH 
On January 2nd of each odd-numoered yeart or in the 
event that January 2nd is a legal holiday or a Sunday* on 
the next succeed inq day not a holidayt Counci 1 members wnose 
terms begin at that time shall take and subscribe an oath or 
affirmation to support the Constitution of the United States 
and faithfully to discharge the office of Counc i I member • 
The oath shall be administered to each Counci 1 member by a 
person of his choice authorized by law to administer an 
oath. The Secretary to the Council shall supply printed 
copies of the oath subscr • bed oy Counc i 1 members in 
accordance witn law and delivered to the Secretary to the 
Council to be recorded in the Council records as conclusive 
proof of the fact that the signer duly took the oath in 
accordance with the law* 
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ARTICLE 3 
M££IIN£i 

301. Jr qani zati ona) Meeting s 

On the first day of each Council Period (which is not a 
Saturday* Sunday or leqal holiday)* the Council shall 
convene and shall* among other things* initiate such steps 
4s will lead to the adoption of Rules of Organization and 
Procedure and shall elect a Chairman Pro Tempore pursuant to 
section 501(b) of these Rules: PROVIDED* That in the event 
a quorum is not present* these matters may be undertaken as 
soon tnere-^fter as is feasible. 

302. Regular Meetings 
(a) Ti me 

The Council shall hold regular legislative meetings once 
every other week on Tuesday of that weekt except during the 
nontn of August or during the ten (10) day period which 
begins on the Friday which immediately preceeds Easter* or 
for the fourteen (l^) day period ending on January 1st* of 
each year* v^hen the day fixed for any regularly scheduled 
legislative meeting falls on a day designated by law as a 
legal noliday* such meeting shall be he)d at the same hour 
on the next succeeding day not a holiday* Regularly 
scheduled legislative meetings shall be held at 10:00 a*m*: 
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EXCEPTf That each fourth such meeting shall be held at 7:30 
Oaii* The Chairman may designate another hour for a <neeting 
at the next previous legislative meeting or meeting of the 
Committee of the Whole* 

(b) Place 

All regular meetings of the Council shall be held in the 
Council Chambert Room 500* of the District Building* 1350 
*'£** Streetf N«W«« unless another place is designated by the 
Counci 1 • 

(c) R§ ^ess and Rescheduling 

Ths Chairman* a majority of the Council being present* 
at any rsgular meeting* may recess that meeting to another 
tine* day and/or place and* if a majority thereof is 
3resent« may reschedule any future regular meeting to 
another time* day and/or place* 

(d) Cancel 1 at ion 

The Chairman of the Council may cancel a future 
regularly scheduled meeting* 
303* Additionaj, and S pecial Meeting s 

(a) Additional_Meetings 

Additional meetings of the Council may be called from 
time to time by the Chairman. 

(b) Special Meet;inqs 
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If at least two (2) Counci 1 members desire that a special 
meeting De called by the Chairmant those Counci 1 members -nay 
file in the office of the Secretary to the Council their 
written request to the Chairman for the requested special 
-neeting setting forth the agenda therefor* Immediately upon 
the filing of the requestt the Secretary to the Council 
shall notify the Chairman and other Counci 1 members of the 
filing of the request* If* within twenty-four (2^) hours 
after the filing of the request* the Chairman does not call 
the requested special meutinq* t3 be held within seventy-two 
(73) hours after the filing of the request* a -najority of 
the members of the Council may file in the office of the 
Secretary to the Council their written notice that a special 
meeting of the Council will be held* specifying the date* 
hour* place and agenda of that special meeting. The Council 
shall meet on that date and hour* Immediately upon the 
filing of the notice* the Secretary to the Council shall 
cause all members of the Council to oe notified as provided 
in subsection (c) of this section* 
(c) Ngti&a 

Whenever an additional or special meeting is called* the 
Secretary to the Council shall -notify each Counci 1 member in 
writing not less than twenty-four (2^) hours prior to the 
additional or special meeting* In each case* the notice of 
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such additional or special meeting snail state the datat 
^our« olace and agenda of the neeting* No matter shall be 
considered at any additional or special meeting except those 
stated in the request and notification* Additional or 
special meetings to consider emergency matters may be called 
uDon snorter notice: PROVI0€0« That sach shorter notice of 
such meeting(s) to consider emergency matters is agreed upon 
in writing by no less than a majority of the Counci 1 members* 
30<>« ^uprgm 

A -najority of the Counci Imemoer s shall constitute a 
quorum for the lawful convening of any Council meeting and 
for the transaction of business except that a lesser number 
oiay nold hearings* A meeting shall not begin until a quorum 
is ascertained by the Chairtn^f\» Thereafter* the meeting 
shall proceed unless a Counci 1 member raises the absence of a 
quorumt i^hereupon the Chairman snail direct the calling of 
tha roll and snail announce the result* These proceedings 
shall be witnout debate* and until a quorun is present* no 
debate or motion shall be in order except to recess for 
twenty (20) minutes to find absent members* After the 
recess* the roll snail be called again* if a quorum is 
present* the meeting shall proceed* If a quorum is not then 
present* the meeting shall thereupon be adjourned* 
305* Proxie s 
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Mo proxy Shall be permitted either for tne purpose of 
voting or for the purpose of ootaining a quorum. 
306. Hearing of Havgr 

The Mayor shall have the right to be heard by the 
Council upon request and at reasonable times set by the 
Counci 1 • 

ARTICLE 4 

PROC|fiyR6S_F0RJjE6TXNGS 

^01. Order of Business for Re qu i ar , ^ ^e^ inq s 

(a) Cal I to Order 

The Council shall be called to order at the time and 
place set forth per section 302 of these Rules* 

(b) Readt ness 

The Chairman shall ascertain the presence of a quoruii* 

(c) Order 

If a quoruin is presentt the Council shall take up 
business in the following order unless a different order has 
been sat for a particular meeting by the action of the 
Committee of the Wholet in which caset the order set forth 
by the Committee of the Whole shall be followed for that 
meetingt subject to section <»-03 of these Rules: 

(1) Secretary's report on the filing of reports by 
Committees; 
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(2) Secretary's report of the introduction of new 
bills and proposed resolutions filed with that office* and 
the introduction by Counc i 1 members of new bills and proposed 
resolutions* by reading the short title thereof; 

(3) Final reading by snort title of and final vote 
on bills wnich hay^e been pending at least thirteen (13) days 
since the reading thereof for amendment; 

(^) Reading of reported and discharged bills by 
title(s) thereof for amendment with a limitation on denate 
to five (5) ninutes per Counc i Imemoer per amendment; 

(3) Reading by short title of and vote on proposed 
resolutions: PROVIDEOt That ceremonial resolutions 
introduced for immediate consideration in the legislative 
session have tsen circulated to each Counci Imember at least 
twenty-four (2<>) hours before the legislative session; 

(6) Determination of the existence of emergency 
circumstances per section 713 of these Rules if proposed 
emergency legislation is to be considered at the meeting; 

(7) Reading by short title of and vote on 
emergency bills* if any (only one reading and vote is 
required for emergency legislation); 

(8) Official communications received from the 
Executive Branch and/or other governmental agencies; 

(9) Other business. 
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(a) £.tiL«to^rflgr 

The Council shall be called to order at the ti.'ne and 
olace set forth in the notice for the meeting* 

(b) Readj^ngss 

The Chairman shall ascertain the presence of a quorum. 

(c) QGJer 

If a quoru>ii is presentt the Council shall take up 
business in the order set forth In the notice therefor. 
<r03. Proceed inq_qu^3of«order 

The Chairman mayt without objection* or upon the vote of 
4 majority of the Counci 1 members present and voting* take up 
any i tam of ousiness out-of-order. 
^O^m CommLttee of the whole 

(a) Every regularly scheduled meeting of tne Committee 
of the Whole which follows a regular meeting of the Council 
shall oe a work session on those bills and proposed 
resolutions* tne reports of whicn were acknowledged during 
the preceding meeting of the Council as having been filed in 
the office of the Secretary to the Council. 

(b) The Committee of the whole may condition* by an 
affirmative vote of two-thirds (2/3) of the members present 
and voting* Council consideration of a measure upon receipt 
by the members* prior to the legislative meetingt of a 



6»*-86»* 0-80-10 Digitized by 



Google 



140 



Enroll*»'3 OrlJ^inal 

13 

proposed amendnent or substituted report designed to correct 
or respond to technical or legal deficiencies as may be 
identified by the Committee of the Whole* 
<>05« Mo ti on s 

(a) Re duction to viritin q 

If requested by any Counc i Imember or required by section 
707 of these Rulest a motion shall be reduced to writingt 
delivered to the Secretary to the Council and read. 

(b) wi,^hdrcj»<al or f^odi f ic ation 

Any notion may be withdrawn or modified Dy the mover at 
any time before its amendment or voting* 

(c) MotL2QS_£2aQiii5lS-.5liLLQa-0tbat£ 

When a question is under debate* the Chaiman shall 
entertain no motion exceot: 

(1) To adjourn; 

(2) To recess; 

(3) To reconsider; 

(<») To lay on the table; 

(5) To move the previous question; 

(6) To postpone to a day certain; 

(7) To recommit to committee; 
(3) To aiiend or substitute; 
(9) To postpone indefinitely: 
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PJ^OVIOEOf That the above motions shall take 
precedence In the order set forth. 
<>06« ^inti^l«0£^r 

Points of order shall be debatable only at the 
discretion of the Chal rmant and If the Chairman permits 
debatet he shall have the authority to limit it. 

•n appeal may be taken from any decision of the 
Chairman. In that eventt the Counci Imember appealing shall 
state his reason(s) therefort to wnlch the Chairman may 
respond. Such appeal shall be acted upon immediately. An 
affirmative vote of one-half (1/2) of the Counci 1 members 
present and voting shall be required to sustain the 
Chairman. 
<^09. RecQqnition an<^ ^Speaking 

(a) Recogni t ion 

No Counci 1 member wishing to speak* give notice* make a 
motion* suomit a report or for any other purpose shall 
proceed until he has addressed and been recognized by the 
Chairman whereupon he may proceed to address the Council. 

(b) Sogakjjig 

No Counci 1 member shall be permitted to speak more than 
once on any subject until every Counci Imember desiring to be 
heard on the subject has been allowed to speak. 
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(c) NQQ-CQunci 1 wewpers 

The Chairman may recognize members of the puolic or 
employees of the government of the District of Columbia 
where the participation of such person(s) would* in the 
judgment of che Chairman* enhance the understanding of the 
•natter under consideration by the Council* Recognition of 
non-Counci 1 members during legislative meetings shall be 
limited to situations requiring emergency action by the 
Counci !• 

Li<nitation of debate not otherwise provided for in these 
Rules shall be effected by a motion to move the previous 
question* made* seconded and carried by two-thirds (2/3) of 
Counci 1 members present and voting* which shall be followed 
by a maximum of twenty (20) minutes of discussion by each 
Counci 1 member which time or any part thereof may be yielded 
to another Counci 1 member* 
<rlO* vstioa 

(a) for 2 

voting shall be in the form of ••Y6S''* "NO" and 
-PRESENT", 

(b) Detarminasjgn 

Votes shall be by voice with the result determined by 
the Chairman unless a Counci Imemoer demands in advance of 



Digitized by 



Google 



148 

'^"--'^-^ Original 

16 

voting a division of the house. If a division of the house 
is demandedf the Secretary to the Council shall call the 
roll of the Counc i 1 members In rotating alpnaoetical order so 
that the Counc i 1 'nembar whose name is called first is tne 
sa.Tie Counc i 1 member whose name was called second on the next 
orsvious votet and so on through the rol 1 • so that the 
Counc i 1 member «ihose name is called last is the same 
Counc i 1 member whose name was called first on sai'J next 
oravious vote* where a division of the house is demanded* 
the na-nes of those voting ••YES** **N0'« or ••PRtSENT*' shall be 
recorded. 
<>ll* ^C10Qil-iCli§£Sl£ 

Any nember wno in the discharge of his. or her official 
duties on the Counci 1 . woul d be required to take an action or 
-nake a decision that would affact directly or indirectly his 
or her financial interests (as defined by section 601(b) of 
the District of Columbia Campaign Finance Reform and 
Conflict of Interest Act (O.C. Code* sec* 1-1 181(b))) or 
those of a member of his or Y\er household or a business with 
which "ne or she is associated* or must take an official 
action on a Tiatter as to which he or she has a conflict 
situation created by a personal* family or client interest* 
shall disclose this information in writing to the Chairman* 
The Chairman shall excuse the -nember from votes* 
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deliberations and other action on the matter if the member 

requests to be excused* Any infomation disclosed under 

this section shall be included in the written record of the 

proceedings* 

<>12« P ersonal Privilege 

Any Counci 1 member mayt as a matter of personal 
privilfiqav speak for a period not longer than ten (10) 
minutes upon such matters as may collectively affect the 
Councilt its rights* its dignity and the integrity of its 
proceeding or the rightst reputation and conduct of its 
individual members in their representative capacities only. 
'•fil* De corum of Counc i Imo mbers 

(a) PuiL-^LSQiion 

No Counci 1 member shall engage in private discourse or 
commit any other act tending to distract tne attention of 
the Council from the business before it* 

(b) Sqgqe^f^Remarks 

Councilmembersv when speaking or debating before the 
Councilt shall confine their remarks to the questions under 
discussion or debatet avoiding personalities* 

M^m Oecorijm_of Jig(T!&SLS_2f-£i2£-^5ii£ 

The Chairman shall maintain order in the Council 
Chamber t and* if in his opiniont the removal of any member 
of the public is necessary in order to maintain order* he 



Digitized by 



Google 



146 

Enrolled Original 

18 

mayt after warning* order the removal of any disorderly 

Derson(s). 

<rl5« Qfienness 

All meetings of the Council at which official action of 
any Kind is taken shall be open to tne public* No 
resolution* rule* act or other official action shall Oe 
effective unless taken* made or enacted at sucn an open 
meeting* 
<»16« Executive Sessio n 

The Council may* upon the affirmative vote of two-thirds 
(2/3) of the Counci Imembers present and voting at a public 
meeting* convene an executive session to tne extent 
permitted by section ^15 of these Rules* 
<rl7« Reco rd s of Meeting s 

A written transcript or transcription shall be kept for 
all meetings at which official action of any kind is taken 
and shall oe made available to the public during the normal 
business hours of the Council: PROVIDED* That a 
Counci Imemoer may ask unanimous consent to revise and extend 
his renarks* and if given: (1) he snail file with the 
Secretary to the Council any such extension(s) within two 
(2) days (not including Saturdays* Sundays and legal 
holidays) after receiving said unanimous consent; (2) he 
shall file with the Secretary to tne Council any such 
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revisions within two (2) days (not including Saturdayst 
Sundays and legal holidays) after the receipt at the Council 
office of the first transcript of the remarks; (3) he shall 
not make any such revision and/or extension •rfhich would 
cause another Counc i 1 member * s comments to oe taken out of 
context; and (<») such extensions and revisions shall be 
annotated as sucn* 

ARTICLE 5 

QBCANiZAUON^F_COJNCIl^ 

501. Exacut i ve . Of f i cers o f th3 Co uncil 

(a) Chai rman 

The Chairman shall be the presiding, and chief executive 
officer of the Council. 

(b) C hair.-nan Pr o Tenipor e 

Tha Chairman shall nominate in each Council period* one 
Counc i 1 mgmner to serve as Chairman Pro Tempore* who shall 
act in tne place of the Chairman when the Chairman is 
absent* The Council shall* by resolution* act on the 
Chairman^s nomination. 

(c) v-ic an cies 

Whenever a vacancy occurs in the office of the Chairman* 
or tne Chairnan is serving as Acting Mayor* the Chairman Pro 
Tempore elected oer subsection (b) of this section shall 



Digitized by 



Google 



147 

Enr-llPd Original 
20 

convene the Council « which shall elect one (1) of its at- 
large members as Acting Chairman and another such me'nber as 
Acting ChairTian Pro Tempore until said vacancy in the office 
of the Chairman is filled or until the return of the 
regularl y-el acted Chairman* as the case may oe« 
502 • Se cretary f General Counsel and l e gislative Cou nsal 

(a) CounciJ. ^Secretary; 

The assignment* re/noval and remuneration of the Council 
Secretary (who« as the chief administrative officer of the 
Council* snail be responsiole for maintaining records of 
Council actions including the filing of billst proposed 
resolutionsv aTiendments* as are assigned to nim py these 
>^ules* Council requests for hearings* committee reports and 
other such items required to be filed in his office* and 
developing tne fiscal year budget of the Council) shall be 
recommended by the Chairman of the Council* The assignment* 
removal and remuneration of the Council Secretary shall oe 
by vote of the majority of the Council* 

(b) Gener al Counsel 

Tne assignment* removal and remuneration of tne 
(Genera} Counsel (who shall be responsiole for advising the 
Council on matters of parliamentary procedure* identifying 
legislative problems* providing Counci 1 members with various 
alternatives in terms of policy options to solve those 



Digitized by 



Google 



148 

©srolled Original 
21 

problems* representing the Council in any legal action to 
Mhich it is a party and making technical and conforming 
changes in engrossed and enrolled measures during 
enrollment) shall be recommended to the Council by the 
Chairman. Assignment* removal and remuneration of the 
General Counsel shall be by vote of the majority of the 
Counci } • 

(c) ^^gi.sLativg, Counsel 

ThQ assignment* removal and remuneration of the 
Legislative Counsel (who shall be responsible for making 
legislative drafting assistance available to all 
Counci 1 members and for engrossing and enrolling of measures 
including the making of such technical and conforming 
changes in measures as may be necessary during enrollment) 
shall be recommended to the Council by the Cnairman* 
Assignment* removal and remuneration of the Legislative 
Counsel shall be by vote of the -najority of the Council. 
503. Stan ding ComTtittee s 

The following shall oe the standing committees of the 
Counc i 1 : 

(a) Con mittee on Human Resour ces 

The Committee on Human Resources shall be responsible 
for matters concerning welfare* social services* health* 
Duol ic libraries* recreation* cultural affairs* youth 
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affairs (other than corrections) and the concerns of the 
aginq* 

(b) Com nittae on Housing and Ecpnowic Develoowen^ 

The Committee on Housing and Economic Development shall 
t>e ressonsible for matters related to development and 
'naintenance of tne housing stock; neighborhood improve-nent 
and stabilization; employment ^nd manpower development; 
economict incjustrial and commercial rJevelopment ; and banking 
regulat i ons« 

(c) Com -nittae on Public Services and Consumer Affairs 
The Committee on Public Services and Consumer Affairs 

shall be responsible for matters relating to government 
regulation of commercial t occupational and. professional 
activitias; civil rights; consumer affairs; banking 
activities as they relate to consumer affairs; affirmative 
action programs; and energy matters. 

(d) C ommittee on Transportati on and Environ mental 
Affaixi 

The Committee on Transportation and Environmental 
Affairs Shall oe responsible for matters relating to 
tr ^nsportat i ont nighi«aySf bridges? traffic? puol ic 
transportation? regulation of vehicles and environment 
(waste management? Mater supply? environmental health? air 
quality and other environmental matters)- 
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(e) £02«LtiftS-2Q-.52!tSCI}5SQi-QMCSLL2Qi 
The Committee on Government Operations Shall be 
responsible for -natters related to elections* general 
services* personnel and general administration of the 
qovernment of the District of Columbiat and matters 
regarding Advisory Neighborhood Conmi ssions. 

The Committee on the Judiciary snail be responsible for 
all matters affecting the judiciary and judicial procedure 
which are -within the authority of the Council* all matters 
affecting decedents* estates and fiduciary affairs* all 
■natters affecting administrative law and procedure* all 
legislative matters reflecting the Council's responsibility 
for providing for the codification of the laws of the 
District of Columbia* all matters affecting criminal law and 
orocedure* all matters arising from or pertaining to tne 
police and fire regulations of the District of Columbiat and 
all other matters related to police protection* correctional 
institutions* fire prevention and civil defense* 

(g) C omw i^ ^^ee p n Finance an;1 Revenue 

The Committee on Finance and Revenue shall be 
responsible for matters relating to taxation and raising of 
revenues for operating expenses and caoital expenditures of 
tne government of the District of Columbia. 
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(h) Con mittee of the whol e 

The Committee of the Whole shall be chaired oy the 
Chairman of the Council and shall De responsible for matters 
pertaininq to the annual executive operating and capital 
oudgetf and amandmentst additions or supplements thereto; 
for natters pertaining to the confirmations of executive 
appointments; public education including the University of 
the District of Columbia; the District of Columbia 
Co-nprenensi ve Plan; Council administration and personnel; 
and for such matters as are assigned to i t by these Rules or 
by the Chaiman* 
50<r« Co nmittee ^emo ershi qC s ) 

(a) S election 

At or near the beginning of each Council periodt the 
Chairman shall nominate members and the Chairman of each 
committee of the Council* The Council shall by resolution 
act on the Chairman's noni nat i ons« The Chairman shall serve 
as an ax officiot voting member of all standing committees 
and may oe counted for purposes of a Quorum. 

(b) V acancies 

Vacancies in the membership and/or chairmanship of a 
committee shall be filled by appoinfnent by the Chairman 
.rfith the aoproval of the Council* 

(c) Distributipn of Responsibility 
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The Chairman and Council shall endeavor to distribute 
committee responsibility as evenly as possible among tne 
Counci Imemoers and in no event shall an individual 
Counci 1 member chair nore than one standing committee* 
50 5 • Pa rticip at ion by Counci l ygiiber s in Com ni ttee Meeting s 
in rj He .^r inq^ 

Any Counci 1 member may attend the meeting of any 
committee and may participate in Its deliberations to the 
extent of discussion but may not make motions or cast votes* 

Any Counc i 1 member may fully participate in the 
near inqs of any committee* 
506* Reports on Bills and Resolutions 

Each Committee report with respect to a bill or a 
resolution snail be in writing and shall contain: 

(a) A statement of the ourpose and effect of tne 
measure reoorted; 

(b) A detailed sect ion-by~section analysis of the 
bill ; 

(c) An estimate of its fiscal effect over a five (5) 
year periodt when possible; 

(d) Indications of the existing provisions of law 
which would be modified or affected by the measure if 
enacted; 
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(s) A Statement of the position of the Executive 
Branchf if anyt with respect to the oroposed measure if 
provided to the committee by the time the coiimittee orders 
the report; 

(f) Oissentingt separate and individual views of 
members of the Committee* if the opportunity to state such 
views was demanded at the time the report was ordered: 
PRQVlDcO* Th^t a memoer demanding the opportunity to include 
such views shall have not less than five (5) calendar days 
(not including Saturdays* Sundays and legal holidays) to 
present his inclusion in the report; 

(g) Such additional information as the committee may 
direct; and 

(h) A record of how each committee member voted on the 
motion to adopt the measure and report* 
507. ^ules.an d Procedures for Committer s 

(a) Each standing committee shall adopt written rulest 
not inconsistent with the Council ^ules or other applicaole 
law« governing its procedures incorporating the following 
principles: 

(1) Regular meeting days* which shall be not less 
frequent than monthly* for conducting business; 

(2) A procedure for rescheduling or cancelling a 
regular meeting; 
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(3) Additional meetings to be called by the 
Cha i rman; 

(«►) Special meetings to oe called at the request 
of two (2) members of the committee or the demand of a 
•majority thereof; 

(5) Provision(s) for chairing a ineeting in tne 
absence of the Chairman; 

(4) Keeping a complete record of all committee 
action(s) including any roll call votes; 

(7) Making availablet for inspection by the 
ouol ict at reasonable times in the office either of the 
conmittee or of the Council a descriotion of erich amendmentt 
motioht order or other proposition on which a roll call was 
taken and the name of each member voting for and against 
such aitendmentt notion* order or proposition and the names 
of those memoers present but not voting; 

(3) A orohibition against oroxy voting; 

(9) A fixed number of -nembers to constitute a 
quorum for taking testimony and receiving evidence; 

(10) The five (5) minute rule in the interrogation 
of witnesses until such time as each member of the committee 
who so desires has had an opportunity to question each 

wi tness; 
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(11) A provision that no measure or recommendation 
shall be reported from the committee unless a majority of 
the committee was actually present; and 

(12) A requirement that if» at the time of 
approval of any measure oy a committee* any member of the 
committee gives notice of intention to fila suppi emental t 
■ninority or additional views* that member shall be entitled 
to not less than five (5) calendar days (not including 
Saturdays* Sundays and legal holidays) in which to file such 
views* in writin;^ and signed by tnat member. All such views 
so filed shall ba included in the report of the committee on 
the measure. 

(b) The following provisions of these -^ules shall oe 
considered as rules of its committees and* except where the 
context dictates to the contrary* the word "commi ttee** may 
ne substituted for the word "Council"* the word 
"Commi tteemember" -nay be substituted for the word 
**Counc i 1 nember** and the word "Chairman** may oe treated as 
referring to tne Chairman of the Committee: sections 101; 
302(c) and (d); 303-306; 406-^17; 506-507; 707; 715; 718; 
720; and 306-I00<V« 
508. it§ff 

(a) Sutiprdinate Sta ff o f Council Secr etary* General 
Counsel and Legi slat ive Counse l 
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Assignments tov removal from* and the remuneration of 
the professional and clerical staff of the Council 
Secretaryt the General Counsel and the Legislative Counsel 
shall be made by the Secretaryt the General Counsel or the 
Legislative Counsel* whichever is aporopriate* subject to 
positions as allocated by the Cojncil* 

(b) ComTntiee-lLStf 

Assignments to« removals fron and the remuneration of a 
conmittee*s staff shall be recommended by that committee's 
ch'3irparson to the committee for aoproval* 

(c) C 0U09 i 1 member s* Personal Stiffs 

Assignments tot removals from and the remuneration of 
each Counci 1 member's personal staff shall be made by that 
Counc i 1 member* 

ARTICLE 6 

AUDI TOR 

501. ieLS^LfiQ 

The Auditor shall be appointed by the Chairman subject 
to the approval of a majority of the Counc i 1 members* 
602. lerm 

The Auditor snail serve for a term of six (6) 
years* 
503. ^caQsies 



Digitized by 



Google 



187 



Fnrolled Original 
30 



Vacancies in the Office of the Auditor shall Da filled 
in the manner prescribed for full-tern appointments to that 
office* and any person appointed to fill sucn a vacancy 
shaU serve until the end of his predecessor's tern* 
60<». Siaff 

The Auditor shall appointv remove and set the relative 
remuneration (per his budget) of his subordinate staff* 

ARTICLE 7 

70l« Form 

every oill and proposed resolution shall be introduced 
in type-written formt shall be signed by the Counci 1 'nenber 
introducing it* and shall be in substantial compliance with 
the form required for final adoption* 
702. Met^hods of Introdu ctio n 

(a) Oil Is and proposed resolutions may be introduced 
only by a Counc i 1 member or the Chairman* Any measure 
transmitted to the Council by the Mayor shall be introduced 
by the Chairman at the request of the Mayor* 

(b) Bills and resolutions may be introduced either by: 
(I) reading the short title of the bill or 

pr3posed resolution during the period of a legislative 
meeting of tne Council designated for introductions; or 
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(2) filing the signed original of che bill or 
proposed resolution* during normal business hours* in the 
office of the Secretary to the Council* 

(c) In addition* emergency bills and proposed 
resolutions pertaining thereto may be introduced at a 
meeting called to consider such emergency bill and proposed 
resol ut i 3n* 

(d) The Secretary to the Council shall distribute to 
each Counci 1 member a copy of each measure introduced* 
703* 'head ing Introductions in Laoi s lative Meeting s 

(a) During each legislative meeting of the Council* 
during the period designated for introductions* the 
Secretary to the Council shall read to tne Council a list of 
tne short titles and numbers of those bills and proposed 
resolutions <Khich tya>fe been introduced since the immediately 
oreceding legislative meeting* Each bill and proposed 
resolution snail be read by its short title* giving the 
number that has been assigned to it under section 70<»* and 
indicating the committee to which it has been assigned under 
section 705. 

(b) Bills and proposed resolutions filed with and read 
by tne Secretary to the Council* as well as bills and 
proposed resolutions read by Counci 1 members for 
introduction* shall not be debated or amended at such 
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readingt but any memoer may take exception to the ccumittee 
assignment of any such bill or proposed resolution* or 
recommend or request of the Chairman an alternative or 
ad:]itiona1 comitittee assignment* 

(c) Any decision of the Cn<iirman regarding any 
committee assignment of a bill or resolution may be apoealed 
to the whole Council in the same manner as any other 
decision of the Chairman which is apoealable under these 
^u1es« 
70^« Number inq .of ^ntroduce«3_Mej^ures 

The Secretary to the Council shall assign a number to 
each introduced dillt proposed resolutiont and reprogramming 
request at the time of introduction in a legislative meeting 
or when filed in the Office of the Secretary to the Council* 
Emergency resolutions and bills shall 0€ numbered* as 
provided in this subsection* immediately upon introduction 
by any method described in section 702* without regard to 
their subsequent adoption or rejection* Numbers shall be 
assigned in chronological order and shall be preceded by the 
number of the Council Period in which the measure was 
i ntroduced« 
705* C_oiiimittee Assignme nt 

Upon its introduction* whether by being filed in a 
legislative meeting of the Council or by being filed in the 
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office of the Secretary to the Council • the Chairman shall 
assign a bill or proposed resolution to a committee for 
consideration according to the standard of germanenesst 
unless the Council retains the bill or proposed resolution: 
PROVIOEOt That no committee may consider a measure until 
Counci 1 members have had an opportunity to object to the 
assignment as provided by section 703 of these Rules« A 
bill or oroposed resolution may be assigned to two (2) or 
more committees for joint or sequential consideration of the 
same bill or proposed resolution or parts thereof or may be 
assigned to other Committees for comments* 
706« iSfeCI.iI-to_6xe£utive_a£lQCh 

3ills shall be referred to the Executive Branch for 
comment t but such comment shall not be a prerequisite for 
passage* 
707* Am endments 

An amendment to a pending bill or proposed resolution 
shall be introduced in writing or reduced to writing and 
read by the Secretary if orally moved oy a Counci 1 member or 
Counci I members in a meeting of the Council or in a meeting 
of a committee to which the bill or proposed resolution has 
been assigned* 
708* Piling ^n< ^ Num beri ng 9f (pgmmittee R^ppr^s 
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Conmittea reoorts shall be filed in the office of the 
Secretary to the Council* At the tine of filing* the 
Secretary to the Council shall assign a number to the 
report* Report numbers shall oe assigned in chronological 
order and shall be preceded by the number of the Council 
jeriod in which the report is filed* 
709* Notice 

Tha Council shall* at least fifteen (15) days orior to 
the adoption of any act or resolution other than a 
ceremonial resolution or emergency measure* publish notice 
of the intended action in the District of Columbia Register 
(unless all persons subject thereto are named and either 
personally served or otherwise have actual . notice thereof in 
accordance with law) so as to afford interested persons an 
opportunity to subnit data and views either orally or in 
writing as may be specified in such notice: PROVIDED* That 
less than fifteen (15) days notice may be given upon good 
cause found and published with such notice; and PROVIDED 
FURTHER* That if emergency circumstances* as determined by 
the Council* necessitate the adoption of acts* resolutions 
and rules on an emergency basis* such acts* resolutions and 
rules may become effective immediately* No emergency act* 
resolution or rule shall remain in effect longer than ninety 
(90) days after its effective date* 
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710« Pi scharq e 

The Council may discharge a bill from committee by a 
vote of a majority of the Council wherauoon it shall be 
considered by the Council* 
71 !• Confirma tion of Appointments 

Confirmation of Executive Branch appointments requiring 
Council action received from the Executive Branch and 
conf i mat ion of the appointment of the Auditor received from 
the Chairman shall be assigned by the Chairman to the 
Cooimittee of the Mhole for a hearing and a report* 
712* Counci]_A£aoi^tment_to^ther_B2diai 

^herB laM provides for the Council to appoint a person 
to another bodyt said person snail be appointed by the 
Council in acting upon a motion made by the Chairman* 
713* SiSSUgSQCjc^ Legislation 

Where it is proposed that a bill be passed immediately 
due to emergency ci rcumstancest the short title of the bill 
shall be read after which the Council may debate the 
question of the existence of an emergency and then shall 
vote as to whether such emergency circumstances existt 
whereupon: if two-thirds (2/3) of the members of the 
Council find that such emergency circumstances do existt the 
Council shall proceed to consider the iteasure on its merits* 
71<>* l£.anjmission_2f_4cts 
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Upon adoDtion of an act* the Chairnnan shall transmit it 
under seal to the next level of authority (i.e«f Mayor* 
and/or United States Senate and United States House of 
Representatives) as required by the Charter. 
7 1 5 • ^e c o ns i_d e£at i^on 

Any Counc i 1 me»nOer recorded as navinq voted with the 
prevailing side on a question .nay move to reconsider the 
question at any time* except that in the case of an act* 
such reconsideration must occur orior to the time such act 
has been deeiied approved by the Mayor or it has oeen 
aporoved by operation of 1 aw or it has been vetoed* except 
that passage of rules of reorganization and procedure and 
amendments thereto shall not be open tor reconsideration 
through this section* A motion to reconsider shall require 
the aporoval of a .-najority of the Counc i Imemoers* present 
and voting* a majority of the Council oeing present. No 
Tjotion to reconsider moy be made witn resoect to a matter 
<<hich has theretofore been the subject of a -notion to 
reconsidsr and which was defeated. 
716. Citj.zen__ Petitions 

*ny interested person oetitioninq the Council requesting 
the oromulgati on* amendment or repeal of any act* resolution 
or rule shall submit such petition* in a form prescribed by 
the Council* to the office of the Chairman who shall assign 
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it to an appropriate committee per section 705 of these 
Rules to take Mhatever action it deems appropriatet and 
report the same to the person requesting the action. 
71 7« Pili ng and Publication of Adopted Measures 

Except in the case of emergency acts* resolutions and 
rules* each act* resolution or rule adopted oy the Council 
shall be filed in the Office of the Mayor* No such non- 
emergency act* resolution or rule shall become effective 
until after its publication in the District of Columbia 
^e«]i ster . 
718. Records 

(a) The Secretary to the Council shall maintain 
accurate and up-to-date records of all official Council 
records* including* but not limited to: bills* proposed 
resolutions* amendments to bills and resolutions* committee 
reoorts on measures* Council acts and D«C« Laws. 

(0) Copies of all official Council records shall be 
available for public inspection during normal business hours 
and shall be available for reproduction and distribution to 
the pub! ic upon request. 
719. >fumb erinq of Ado pt ed Measures and D.C. Law s 

(a) Upon the final adoption of measures by the Council* 
and prior to transmitting those measjres which are 
transmitted to the Mayor for his approval* the Secretary to 
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the Council shall assign numoers to adopted acts and 
resoluti ons* ^ 

(b) Upon the expiration of the thirty (30) day 
Congressional review period for Council actst as provided in 
the Charter* the Secretary to the Council shall assign a 
D»C« Law number to the effective .-neasure* 

(c) Numoers assigned to adooted maasures and 0«C» Laws 
shall oe assigned in chronological ordf^r and shall be 
preceded by the number of the Council period in which the 
measure was adopted* 

720. Measures Not Reached and >*easures Qpnsioered Durin g 
Pr evious Council Periods 

(a) kafiSS 

4ny billv proposed resolution or other measure pending 
oefore the Council and not passed or finally adopted by the 
Council before the end of the Council period in which it was 
introduced? shall lapse without prejudice to its 
reintroducti on in a subsequent Council Period: PROVIDED* 
That no legislative enactment of any kind which has been 
passed by the Council shall lapse sinply because its 
subsequent approval or veto by the Mayor* approval by 
operation of law* reenactment after veto by the Mayor* 
submission to referendum and/or transmission to the Conqress 
nay t3Ke place in a suosequent Council Period* 
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The CouncM nay incorporate oy reference the records of 
stTiilar btllSf prooosed resolutions or other measures which 
laosed at the end of a previous Council period and which are 
substantially siitilar to measures oein-j considered in a 
later Council period* 

ARTICLE 8 
H6ARINGS_ANO_lNV|iT15^LLQNS 
301. Hearings 

(a) ctiLLoa 

The Council or any Committee shall hold hearings if 
called by the Chairman or the Committee Chairman prior to 
the passage of any bill or proposed resolution and in such 
other instances as are required by law* 

<b) QCfiaitUQitiJ^or^ugsiioQinfl 

Each Counci Imenber snail have no more than five (5) 
Tiinutes for questions and answers with each witness until 
ifter each Counci 1 member has had one (1) opportunity to 
examine that witness. 

(c) Oe£or.um 

(1) Nac€S^it^of_A^re^ina_^^rman 

No soeakar may address a Counci 1 ite-nber except through 
the Chairman conducting the hearing* 

(2) icope_^Qf ftamark^s 
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Each speaker shall confine his or t^er remarks to the 
question under discussion or debatet avoiding personalities* 
(3) Maintenance of Order 

The Chairman conducting the hearing shall maintain order 
in tne Council Chambert and« if in his opiniont the removal 
of any memoer of the public is necessary in order to 
maintain ordart he may« after warning* order the removal of 
any disorderly person* 
802* Investi qa t ion s 

(a) Sc2qe 

Each committee of the Council shall ha>/e the authority 
to investigate any matter relating to the affairs of tne 
District which arises within such committee's jurisdiction* 
In additioht the Councilt at any time« may authorize any 
committee or person to investigate any matter relating to 
the affairs of the District* For purposes of any such 
investigations* the Council or the committee conducting such 
i nvesti gat i on( s) may require the attandance and testimony of 
witnesses and the production of oooksv papers and other 
evidence* and each member of the Council may administer 
oath(s) in connection with such testimony: PROVIDED* That 
the Conmittee of the Whole has received from the committee 
intending to issue subpoenas a report outlining the nature 
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and scope of the investi gat ion(s) and the type of evidence 
sought through use of a subpoena* 

(b) Enforc^w^nt .of ^ijt^po^nas 

In case of contuvtacy by or refusal to obey a subpoena 
issued to any persont the Council may by resolution refer 
the matter to the Suoerior Court of the District of 
Columbi a« 

(c) CasC^iQdtiaQ 

The Chairman of tha Council and the Chairmen of the 
committees snail keep the Council informed as to pending or 
projected investigations undertaken or planned by the 
Council and each of the conmitteest <<ith a view to 
tiininizing duplication or overlap and* in the event of a 
dispute between conmittees* the "natter shall be settled by 
the Counci 1 • 

ARTICLE 9 

£EN^U,JiOTIiE.PR3ViStQN5 

901. ^silsarli 

Where not otherwise required by these Rules or other 
orovisions of law to be done in specific fashion* notice of 
intended action(s)« hearing(s) aid meeting(s) may be given 
by: 
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(a) Posting in prominent places in the District 
3ui1ding or otner public buildings or public posting places; 

(b) Publication in a newspaper or newspapers of general 
ci rcul ation; 

(c) Printing in the District of Columoia Register; 
(d} Mailing notices to an established mailing Hst of 

organizations and individuals as established and maintained 
oy the Secretary to the Council; 

(e) Notices through other media; and/or 

(f) In any other manner the Council considers 
appropr i ate* 

902. Ti me 

Mihanever approoriate* written notice of Council hearings 
shall be provided not less than fiftaen (15) days prior to 
the date of the hearing* 

ARTICLE ID 

100 1. Gender Rules of p onstructi.on 

^ords importing one gender include and apply to the 
other gender as well* 
1002* "Matters Not Covered by Th^se Rules 

Any matter not covered by these ^ules shall be governed 
by Robert's Rules of Ordert or« if not covered by Robert's 
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Rules of Order* by the decision of the Chairman subject to 

the right of appeal by any member per section 407 of these 

f^ules* 

1003. Suspension 

Except as to matters of notice* quorum and except Mhere 
a Rule or subsection thereof sets forth a requirement of the 
Charter or other law* these Rules or any part thereof nay be 
suspended during consideration of a specified matter by 
•notion to suspend these Rules and seconded and approved by 
tNO-thirds (2/3) of the Counc i Imemoers present and voting* 
1004* Amerv^ment 

These Rules shall be effective until superseded by Rules 
of Organization and Procedure adopted in the Council period 
oursuant to section 301 of these Rules: PROVIOED* That any 
Rule or Rules may be amended before then by a vote of a 
majority of the Council; and PROVIDED FURTHER* That the 
amendment be prooosed in writing and signed and circulated 
to all Counci 1 members and posted in a conspicuous spot in a 
public area of the District Building at lease fifteen (IS) 
days prior to its consideration unless ten (10) 
Counci 1 members vote to waive or shorten said fifteen (15) 
days period* 
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APPENDIX C 

EMERGENCY ACTS ADOPTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA (197S-80) 
COUNCIL PERIOD 1 (197S-77) 

Emer- 

lency Effective Expiration 

acts Title and date enacted date datei 

M To amend the District of Columbia Unemployment Compensation Act to Jan. 22, 1975 

provide for certain emergency unemployment compensation (Jan. 22, 1975). 
1-4 To modify the vending regulation (No. 74-39) with regard to ice cream Mar. 10, 1975 

vendors (Mar. 10. 1975). 
1-12 To extend, on an errftreenc^y basis, ths renl contml proervm (Apr, 24, 1975 > Apr. 24, 1975 

(bFll No. 1-59), 
1-13 T^ strong fy ur^e a fiO-day cooling ofT period between th« District of Colurnbta May 6, 1975 

Board of Educatiofi end the Supe Intcnderrt of Schools (May B, 1^75). 
1-17 Co ncto m i n iu m Co [> v< 1-5 ton V qt ato ' i u m t KlB ris ion Att ( M >y 25, 19751 ,..._. ^. May 28, 1975 
1-25 To exte rid th e e n ecti u e d ate of t hfi D lit id of Col u mbia Pu bl Ic Post-S«cond) ry J une 19, 1975 

Education R«orpani7atian Act (June 19. 1975). 
1-32 To pFesBTve the health of the lesidenlj of the Arthur Capper and Cartfoio July 15, 1975 

areas (Mayor's veto July 11, 1975 oveniden on July 15, 1975). 
1-35 To ej(tflnd, on in *raerrency baa is ^ the r&nt control projrim (iuly 25, 1975). July 25, 1975 
1-41 Temporary Munrcipal Code Susper>sion Act of 1975 (Aue 13, 197i). Aug. 13,1975 

1-44 FmerjeTicy, Ta^ irrcefiliv* Time of OelJbtralion Act {Aup. 15, 1975). Aug. 15, 1975 

1-53 Emertency, Adviiory iNaichborbood Commrsiion Electon Ac! ^i l^^fi mrt. fi. Oct 8, 1975 

1975). 
1-5S Emergency, Extension of the Appeal Time of Real Property Tax Assessments Oct 10, 1975 
to the Superior Court of District of Columbia Act (Oct. 10, 1975). 

1-58 Emergency, Transitional Rent Stabilization Act (Oct. 24, 1975) Oct 24, 1975 

1-60 District of Columbia Flood Insurance Implementation Act (Oct. 29, 1975) Oct 29, 1975 

1-63 District of Columbia Emergency Act on Reporting of Child Abuse (Nov. 7, Nov. 7, 1975 

1975). 
1-66 Emergency, District of Columbia Boxing and Wrestling Commission Act Nov. 10,1975 

Amendment Act (Nov. 10, 1975). 
1-76 Federal Payment Authorization, Emergency Act for Fiscal Year 1977 (bill No. Dec. 11, 1975 

l-207)(Oec. 11, 1975). 
1-77 Emergency, Standards of Assistance for Public Assistance Applicants and Dec. 15, 1975 

Recipients Act (Dec. 15, 1975). 
1-78 Emergency, Amended Unincorporated Business Franchise Tax Revision Act Dec. 18, 1975 
of 1975 (Dec. 18, 1975). 

1-79 Emergency, Professional Corporation Revision Act of 1975 (Dec. 18, 1975) do 

1-80 Emergency, 3d amendment to the Revenue Act of 1975 (Dec. 19, 1975) Dec. 19, 1975 

1-82 Emergency, 4th amendment to the Revenue Act of 1975 (Jan. 6^ 1976) Jan. 6, 1976 

1-86 District of Columbia Boxing and Wrestling Commission Nommees Review, Jan. 19, 1976 
Emergency Act (Mayor's veto overridden Jan. 19, 1976). 

1-90 Emergency, Cooperative Conversion Moratorium Act (Feb. 6, 1976) Feb. 6, 1976 

1-96 Regulations to Establish and Apply Standards of Acceptance for Public Assist- Mar. 19, 1976 

ance Applicants and Recipients. 
1-99 2d emergency, 3d amendment to the Revenue Act of 1975 (Mar. 27, 1976).... Mar. 24, 1976 
1-100 Emergency Act, to Provide for Proper Notice Governmental Action to the Ad- Mar. 26, 1976 
visory Neirhborhood Commissions (Mar. 27, 1976). 

1-101 Lease and Grievance Procedures, Emergency Act (Mar. 29, 1976) Mar. 29, 1976 

1-103 Horizontal Property Rerime Reculation Amendments of 1976 (Mar. 30, 1976). Mar. 30, 1976 
1-110 Emergency, District of Columbia Teachers' Salary Act Amendments of 1976 Apr. 27, 1976 
(Apr. 27, 1976). 

1-111 Emergency, District of Columbia Police and Firemen's Salary Act Amend- ...do 

ments of 1976 (Apr. 27, 1976). 
1-112 2d emerpency. Cooperative Conversion Moratorium Act of 1976 (bill No. 1268) May 6, 1976 

(May 6. 1976). 
1-114 Emergency. 1st amendment to the Fiscal Year 1977 Budget Act (May 10. 1976). May 10. 1976 
1-115 2d emergency, Condominium Conversion Moratorium Extension Act of 1976 May 11, 1976 
(billNo. 1-269) (May 11, 1976). 

1-117 Vending Regulation Amendment Act (May 14, 1976) May 14, 1976 

1-119 Emergency. Distict of Columbia Public Postsecondary Education Reorganize- do 

tion Amendments Act of 1976 (May 14, 1976). 

1-121 Emergency, Historic Sites Subdivision Amendment of 1976 (bill No. 1-228) do 

(May 14, 1976). 

1-122 2d emergency. Revenue Act of 1976 amendment (May 21. 1976) May 21, 1976 

1-123 Licensure of Postsecondary Educational Institutions Act (May 24, 1976) May 24, 1976 

See footnotes at end of table. 
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EMERGEIVCY ACTS ADOPTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA 0975-80) 
COUNCIL PERIOD 1 a975-77>-Continued 



Effective Expiration 

ads Title and date enacted date ditei 

1-124 1st emeriency. Revenue Act of 1976 amendment (blli Na 1-279) (May 24. May 24, 1975 
1976X 

1-125 Emercency. Vendors' Reflation Amendment Act of 1976 (May 25, 1976) May 25. 1976 

1-126 Emerfency act to Preserve tiMHabitability of Rental Units Subject to Notices May 26.1976 

to Vacate (May 26. 1976X 

1-127 Ucense fees and charces. Emerfency Act of 1976 (June 1. 1976) June 1, 1976 

1-128 Emerfency. Amendment to the Horizontal Property Act and Regulations of the June 2, 1976 
Dist ict of Columbia (June 2, 1976). 

1-129 Emergency, Supplementarv Nen hboihood Commissions Act (June 4, 1976) June 4, 1976 

1-136 Emergency, Dist. ict of Columbia Paternity and Child Support Amendments June 25. 1976 

Act (June 25. 1976). 
1-138 2d emertency, District of Columbia Teachers Salary Act Amendments of 1976 July 2. 1976 

(July 2. 1976). 

1-139 Campaign Finance and Conflict of Interest. Emerpency Act (July 19, 1976). July 19. 1976 

1-140 Emergency. Standards of Assistance Increase Act (July 19. 1976) do 

1-144 Emergency. Condominium Regulation Act (July 30. 19/6) July 30, 1976 

1-145 Emergency. District of Columbia Public Postsecondary Education Reorganize- Aug. 12. 1976 

tion Act Amendments Extension Act of 1976 (Auf. U, 1976). 

1-146 2d emergency. HistoticSitesSubdivision Amendment of 1976 (Auf. 12, 1976) do 

1-147 Emergency, vendors' Regulation Amendment Act of 1976 (Aug. 13, 1976) Aug. 13, 1976 

1-148 Emergency, Rental Accommodations Act amendment (Aug. 12, 1976) July 27, 1976 

1-149 2d emergency, Act to Preserve the Habitability of Rental Units Subject to No- Aug. 24, 1976 

tices to Vacate (Aug. 24, 1976). 

1-150 2d License Fees and Charses, Emergency Act of 1976 (Aug. 26. 1976) Aug. 26. 1976 

1-153 General Public Assistance Benefits Limitation, Emergency Act (Sept 30. 1976). . Sept 30, 1976 

1-154 Inaease of Public Assistance Payments Act of 1976 (Oct 5, 1976) Oct 5, 1976 

1-155 2d emergency, District of Columbia Paternity and Child Support Amendments do 

Act (Oct 5. 1976). 
1-156 3d emergency. District of Columbia Teachers' Salary Act Amendments of 1976 Oct 8,1976 

(Oct i 1976). 
1-157 Emergency act, regarding the Notice Requirements to Advisory Neighbor- do 

hood Commissions Concerning Applications for Certain Licenses and Per- 
mits (Oct 8. 1976). 
1-164 District of Cdi mbia Youth Services, Emergency Act (Oct 22. 1976) Oct 22, 1976 

1-165 1st Extension of the Emergency Condominium Regulation of 1976 Oct 28, 1976 

(Oct 28, 1976). 
1-166 2nd emergency, cf District Columbia Public Post-Secondary Education Re- Nov. 2. 1976 

organization Act Amendment Extension Act of 1976 (Nov. 2, 1976). 
1-167 Rental of Public Surface and Subsurface Space, Emergency Act (Nov. 2, do 

1976). 
1-168 Emersency, District of Columbia Public Assistance Regulation Revising the do 

definition of certain terms of the financial and medical assistance programs 

(Nov. 2, 1976). 
1-176 Emergency, District of Columbia Fire Department Operations Act of 1976 (*) 

(Nov. 18, 1976). 

1-180 Emergency, Vendois' Regulation Amendment Act of 1976 (Dec. 3. 1976) Dec. 3, 1976 

1-181 3d Emergency Act to Preserve the Habitability of Rental Units Subject to do 

Vacate (Dec. 3. 1976). 



1-182 Emergency, Special Regulation for Inausural Period 1977 (Dec. 16, 1976) Dec. 16, 1976 

4th emergency, District of Columbia Teachers' Salary Act amendments Dec. 28, 1976 
(Dec. 28, 1976). 



1-183 



1-184 Emergency, Street and Alley Closing Act (Dec. 29, 1976) Dec. 29, 1976 

1-185 Emercency, Household and Dependent Care Services Deduction Act (Dec. 30, Dec. 30. 1976 

1976). 
1-186 Emergency, Air Quality Control Regulations Amendment No. 1 Act (Dec. 30, do 

1-188 2nd emergency. General Public Assistance for Unemployables Benefits Limita- Dec. 29, 1976 

tion Act (Dec. 29, 1976). 

1-189 Emergency, Cooperative Regulation Act (January 3, 1977) Jan. 3, 1977 

1-191 3d emergency District of Columbia Paternity and Child Support Amendments Jan. 4, 1977 

Act (Jan. 4, 1977). 

1-192 Emergency, Day Care Policy Act (Jan. 4, 1977) do 

1-196 Emei;: ., .: iiAm^nd tFi« FirMrms Control Tlflgulations Act of 1975 (Jan. 3 do 

1977). do 

1-197 3<j emcriffncy, IncrMM of Public Asaistanca Piymenti Act (Jan. 10, 1977) Jan. 3, 1977 

1-199 Additional TMchejiSaliry CJan. 11. 1977) Jan. 11,1977 

1-200 Titcti Year 1977 Sup pie mentor Budget lod Rica! V»r 1978 Budget amend- Jan. 7, 1977 

ment<EA l-ft}><J*n. 11, |977>. 

1-202 CorTJumer Gootfs Reparr Board (EA l-S0)(Jan. 11, 1977) Jan. 11,1977 

1-210 Raloc3ttDnRi!iulation<iBn. 12, 1977) Jan. 12,1997 

1-212 CodiiutJDi Amendfnenl (Jio. 12, 1977).._^ do 

1-213 Rfllocatfon Regulation (Jan. IZ. 1977)... ..„„_ do 

1-214 ReaociJjijaiiOTi Furlouah <EA 1-911 (Jan, 12, 1977) do 

1-215 ElactionVLatino Amendment (EA 1-77) {S»n. L2. 1977) do 

1-218 Psviietf Health Fa« Aao* 1976 (EA 1-89) CJan. U, 1977) Jan. 14,1977 

Set footAotM it end of tible. 
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EMERGENCY ACTS ADOPTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA (197S-W) 
COUNCIL PERIOD 2 (1977-78) 

Emer- 

«'"^y ,. . . . . Effective Expiration 

acts Title and date enacted date date i 

2-1 2d extension of the Emergency Condominium Regulation Act of 1976 (Jan. 26, Jan. 26. 1977 
1977). 

2-2 2d Emergency, District of Columbia Public Assistance Regulation Revising the Jan. 31, 1977 
Definition of Certain Terms of the Financial and Medical Assistance Pro- 
grams (Jan. 31, 1977). 

2-3 Emergency, Rental Accommodations Act Amendments (Feb. 9, 1977) Feb. 9, 1977 

2-4 Emergency, Residential Parking Tax Exemption Act of 1977 (Feb. 15. 1977)... Feb. 15, 1977 

2-5 2d Rental of Public Surface and Subsurface Space, Emergency Act (Feb. 15, do 

1977). 

2-6 3d emergency. District of Columbia Postsecondary Education Reorganization do 

Act Amendments Extension Act of 1977 (Feb. 15, 1977). 

2-7 Closinc of the Public Alley System in Square 551, Emergency Act (Mar. 15, Mar. 15, 1977 

2-« Closing of Clifton St. NW., Emergency Act (Mar. 15. 1977) do 

2-9 Closing of Neal Place NW., 4th St. NW. (Mar. 15, 1977) do 

2-10 Emergency, Vendors Regulation Amendment Act (Mar. 16, 1977) Mar. 16, 1977 

2-11 1977 Emergency Act, to Preserve the Habitability of Rental Units Subject to do 

Notices to Vacate (Mar. 16. 1977). 

2-13 Emergency, Cooperative Repulation Act (Mar. 18, 1977) Mar. 18, 1977 

2-14 3d emergency, General Public Assistance for Unemployables Benefits Limi- Mar. 28, 1977 

tatlon Act (Mar. 28, 1977). 
2-15 Emergency, Collection of Insurance Fees and Premium Taxes Act (Mar. 28, do 

1977). 
2-16 4th emergency. Increase of Public Assistance Payments Act (Mar. 29. 1977).. Mar. 29, 1977 
2-17 Emergency, Household and Dependent Care Services Deduction Act (Mar 30, Mar. 30, 1977 

1977). 
2-20 Emergency, Air Quality Control Regulations Amendment Act of 1977 (Mar. 31, Mar. 31, 1977 

1977). 

2-26 2d imergoocy. Dey Cars Poiicw Act <Apf. i, 1977) , Apr. 4, 1977 

2-29 Consumer Goods Reoair Bo^rd, Eme^gencv Act of L977 (AD^7. XftT). Apr. 7, 1977 

2-30 2d omflrEencyK Advisory Neigh borhood Commiitions Addftianal Notict Act Apr. 13, 1977 

(Apr. U, 1S77>. 

2-31 Rflvisftd Hsalth Feei, Erne- Bsncy Act rf 1977 (Apr. 13, J977) Apr. 14, 1977 

2-34 Emergencv. Street and Alley CloiJng Act jf 1977 (Way 2, 1977) May 2, 1977 

2-36 Fiicatyea 1977 zaSupplementfll Budget and Fiscal ¥«a 1978 Budjel Amend- May 19,1977 

ment(Miv 19, 1977; C{>unfil enacted ovef Wayor'i veta). 
2-37 EntBT^ency Act, tp Provide tor Ariflndments U thfl '^iUrict of Cotumbid Mo- do 



torized Btcvc^« Act and 1h* Revenue AcLfoT f iicai y«ar 1973 {Mft 2\. 1977J. 
icy, C[>llKUon oT Insurance Ftes und Premium Taxes Act o1 \"~ 
(Hay Zt. 1977). 



2-41 2d tiner^ftncy, C[>llKUon of Insurance Fees tnd Premii^m Taxes Act o1 1977 May 24, 1977 



2-43 Rent Adrtiintstrator Emfrpency. Del east ion Act of 1977 (Jur>e %. 1977) June 8, 1977 

2-45 Emerfiflncy, Adyiwry Nfighborhood CcmftiitiioM Act of 1977 uunt 9, 1977). June 9, 1977 

2-47 ?d emergency. Cocperativt ftegufation Act c?t 1977 Oune U. l477> June 17, 1977 

2-50 To enact an an emer gene y biaii amendments to the StandariJj of AsilstafKe June 30, 1977 

of the Distcktol CoTunrtbia ralstiriEto ih^ distribution of payments 1o persons 

residing in adult foster homei (Junv 30, 1977). 

2-55 Emergency, Advanced L(fp£urpon Act of 1977 (July 8, 1977) July 8,1977 

2-57 3(f »meriency, Advj^ory Nejgtiborhood Commission Additional Noilci Act July 12,1977 

duly 1?J977). 

2-58 2d Revised Health Ffles, Emergency Act of 1977 (July 13. 1977)-.,. July 13,1977 

2-65 Emergency, Water and SewBT Bill Payment Act (Aug, 3, 1977) Aug. 2,1977 

2-66 Emergency Education Licensure Commission Act f Aug. 3, 1977),. .^.-^...^ do 

2-69 Emergency, nesidtintial Properly Tax PeBel Ac! erf 1977 (Aug. ID, 1977) Aug. 10, 1977 

2-70 Emorjcncy. RpaI and P^rionsl Property Ta* Rates Act lor Ten Vear 1978 do 

. (Alii. 10, 1977), 
2-72 Emariency, FJfEsrmi Control Regulation! Act TKhnjctl Amendmenh Act of Aug. 11, 1977 

1977(EAZ-44)<Aug, U. 1977). 
2-73 3d tmerjency. Collect Jon of insurance Fees and Premium Tjxet Wet o* 1977 do 

<EA2'l0)<Aui, U, 1977^ 
2-74 ?d emergency, Street «nd Alley Cluing Act of 1977 (EA 2-3B) (Aug, 12, 1977). Aug. 12. 1977 
2-75 lit ejrtenslon of the Rent Administrator Emeftency. Delegation Act ol 1977 Aug. 16, 1977 

<EA 2-*?)<Aug. 16, 1977). 

2-76 Sctiwl Traniit Subiidy. Imeriency Act of 1977 (EA 2-37) (Aw. 19. 1977) do 

2-80 Zd £mef lency Act. to Provi(^e To r A m en d ment to ttie [>i j trict n f cotumbia M ato r- Aug. 17, 1977 

Slied Bicycle Act and the Revenue Act for FJscai Yeir 1978 (lA 2-39>A^^ 

17, 1977. 

2-81 Emergency, Relocat itm fta g ul elion Act el 1977 f EA Z-4 3) {no td lo n). do 

2-82 2ti Advisory Meinhborhm] Commiisjom Vacancy. Emergency Act of 1977 do 

(EA2^lS(nOBClion>. 
2-84 StBf^dards of Assi^lancfl to Peisoni Residfflj! in Adult foster Hornet, 2d Oct 3,1977 

Emsfaency Act of 1977 (EA 2-45) (Oct I 1977). 
2-85 Emergffncy, Vsnrfpf) Regulation Amendment Entensinfl Act of 3977 Oct. 11,1977 

(Oct. 11. 1977), 
2-86 4tti emergency. Adtriiory Neigh borliood ComntlsiJOJii Addttkirval Notkt Act Oct. 12, 1977 

<FA Z-47>(0ct. 12. 1977). 

2-88 3d ftti^rfcrtcy, CoopErative Ke(uUtionj Actol 1977 (EA 2^) (no action) do 

2-89 Distiict of Columbli G*nflral Hoipitjt Audit Amandmetit, Emargency Act of Oct 13,1977 

1977 (EA 2-49) (Oct iJ,;9J7>. 

See footnotes at end of table. 
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EMERGENCY ACTS ADOPTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA (197S-80) 
COUNCIL PERIOD 2 (1977-78>-Continued 

Emer- 

lency Effective Expiration 

acts Title and date enacted date datei 

2-90 District of Columbia Pollce, Firemen, and Teachers Salary Act Amendment, Oct. 13,1977 

Emergency Act of 1977 (EA 2-51) (Oct 13, 1977). 
2-91 Closini of an Alley in Square 1192, Emergency Act of 1977 (EA 2-50) (Oct 19, Oct 19,1977 

1977). 
2-93 1st emergency. Extension of District of Columbia, District of Columbia Law Oct 31, 1977 

No. 1-33 of 1977 (EA 2-54) (Oct. 31, 1977). 
2-94 Emergency, Amendments to the initiative, Referendum, and Recall Charter Nov. 1, 1977 

Amendments Act of 1977 (EA 2-55) (Nov. 1, 1977). 
2-95 Emergency, Amendment of District of Columbia Law 2-15 (EA 2-58)(Nov. 1, do 

1977). 
2-104 2d School Transit Subsidy. Emergency Act of 1977 (EA 2-56) (Nov. 23, 1977). . Nov. 23, 1977 
2-105 2d emergency. Firearms Control Regulations Act Technical Amendments Act do 

of 1977 (EA 2-53) (Nov. 23, 1977). 

2-107 Fiscal Year 1979 Budget Request Act (2-207), (Dec. 9, 1977) Nov. 29, 1977 

2-108 2d emergency. Real and Personal Property Tax Rates Act for Tax Year 1978 Dec. 1, 1977 

(EA2-€0)(Dec. 1,1977). 
2-109 3d Emergency Act, to Provide for Amendments to the District of Columbia Dec 2, 1977 

Motorized Bicycle Act and the Revenue Act for Fiscal Year 1978 (EA 2-^) 

(Dec. 2, 1977). 
2-111 2d emergency, Residential Property Tax Relief Act of 1977 (EA 2-59) Dec. 5, Dec. 5, 1977 

1977). 
2-112 2d emergency, Water and Sewer Bill Payment Act of 1977 (EA 2-61) Dec. 5, do 

1977). 
2-114 3d emergency. Street and Alley Closing Act of 1977 (EA 2-62) (Dec. 7. 1977). Dec. 7, 1977 
2-115 Emergency, New Vendors Prepayment Act of 1977 (EA 2-57) (returned Dec. 9, 1977 

Dec. 9, 1S77). 

2-116 To Amend the Condominium Act of 1977 (EA 2-64) (returned Dec. 9, 1977) do 

2-119 District of Columbia Police, Firefighters, and Teachers Salary Act amend- Dec. 15, 1977 

ments, 2d Emergency Act of 1977 (EA 2-68) (Dec. 15, 1977). 
2-123 District of Columbia General Hospital Audit Amendment, 2d Emergency Act Dec. 27, 1977 

of 1977 (EA 2-67) (not signed). 
2-124 Standard Assistance to Persons Residing in Adult Foster Homes, 3d Emer- Dec. 28, 1977 

gency Act of 1977 (EA 2-65) (Dec. 29, 1977). 
2-125 Emergency, Vendors' Regulation Amendment 2d Extension Act of 1977 (EA Dec. 29, 1977 

2-65) (Dec. 29, 1977). 
2-126 Emergency, District of Columbia Unemployment Compensation Act Amend- do 

ments of 19/ (EA 2-60) (Dec. 29, 1977). 
2-139 Ijt emerrencvt Eiitensbn of District of Columbia Law No. 1933 of 1978 (EA Jan. 30, 1978 Apr. 30. 1978 

2-79)(J»ii. k», 137B). 
2-140 Extension of tt^e emerrercy arncudnent to the Initiative, Referendum, and do D9. 

Recall Charter Airer><}n?tnt Act Of W7 CEA 2-76) (Jan. 30. 1978). 
2-141 CJDsinf ai 3 Public Alley in Square 419, Emergency Act of 1978 (EA 2-74) Feb. 1, 1978 May 2, 1978 

(Ftb. 1, ]m\ 
2-143 Closing of ari Allev in Square 1192. Emer|ency Act of 1978 (EA 2-73) (Feb. 1, do Do. 

1S7S). 
2-144 University of The District of CDJumbia, Emergency, Personnel Act (EA 2-71) Feb. 3, 1978 May 4, 1978 

<no action), 
2-146 Cioilnjr of p*rt of 3d and L Str NW.. in Square 556, Emergency Act of 1977 do Do. 

(EA 2-75) <Feb. 3.1978). 
2-147 Hosing of the PubUc Alley Syslftm in Square 395, Emergency Act of 1977 do Do. 

(EA 2-72) (Feb,?, 1978). 
2-150 Emerfencv, Eoual RJchti Airiendment Convention Boycott Act of 1978 (EA Feb. 13,1978 May 14,1978 

2-m iUb. IS, 197a). 
2-151 District of Columbia Equal Rights Amendment Emergency, Ratification Act . do Do. 

d l97a{eA2-7S)(fpb. 13, 1978). 
2-154 3d emerrtncy, Hea^ mti Perjonai Property Tax Rates Act for Tax Year 1978 Mar. 2, 1978 May 31, 1978 

fEA2 a«WMar.2, 1978). 
2-155 School It ins Ft Subijtfy, f merp^ncy Act of 1978 (EA 2-82) (Feb. 28, 1978).... Feb. 28, 1978 May 29. 1978 
2-157 Lmerp«ncy, Water and Sewer Bill Payment Act of 1978 (EA 2-83) (Mar. 10, Mar. 10, 1978 June 8, 1978 

1978). 

2-159 Condominium Conversion. Emergency Act of 1978 (EA 2-89) (Mar. 10, 1978) do Do. 

2-160 District of Columbia Police. Fireflrhters' and Teachers' Salary Act Amend- Mar. 15. 1978 June 13, 1978 

ment Emergency Act of 1978 (EA 2-91) (Mar. 15. 1978). 
2-161 Standards of Assistance to Persons Residing in Adult Foster Homes. Emer- Mar. 16, 1978 June 14, 1978 

gency Act of 1978 (EA 2-81) (Mar. 16. 1978). 
2-162 Emergency Act. to Provide for Amendments to the District of Columbia do Do. 

Motorized Bicycle Act and the Revenue Act for Fiscal Year 1978 (EA 2-88) 

(Mar. 16. 1978). 

2-163 Emergency. Street and Alley Closing Act of 1978 (EA 2-85) (Mar. 16, 1978) do Do. 

2-164 Emergency. New Vendors Prepayment Extension Act of 1978 (EA 2-90) do Do. 

(Mar. 16. 1978). 
2-165 District of Columbia Di^tabltd Veterans Exemption. Emergency Act of 1978 Mar. 28, 1978 June 26, 1978 

(EA 2-96) (Mar. 28, 1978). 
2-166 2d emerrency, Cistnct of Columbia Unemployment Compensation Act do Do. 

Amendments rf 1978 (EA 2-93) (Ma^ ?P, 1978). 
2-167 Ckxing of a Public Alley In Square 163. Emergency Act of 1978 (EA 2-97) Mar. 29, 1S78 Jine 27, 1S78 

(Mar. 29. K78). 
2-168 Clming of a Pitlic Alley in Sqiare ICO. En-er(cncy Act cf H78 (FA 2-£8) to Dr. 

(Mar. 19. 1978). 

Sm footnettr at tnd of libit. 
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EMERGENCY ACTS ADOPTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA (197S-M) 
COUNCIL PERIOD 2 (1977-78) Continued 

Emer- 

«^y «« - ^^ ^ ^ ^•cUva Expiration 

acts Title and date enacted data datei 

2-lfi9 Emeriencv, Advisory Neighborhood Commission Election Act of 1978 (EA Mar. 31. 1978 June 29. 1978 

2-92) (Mar 31, 1978}. 

2-170 District of Columbia General Hospital Commission Act, Emergency Amend- do Do 

ments of 1978 (EA 2-94) (Mar. 31, 1978). 

2-171 2d emergency. Cooperative Regulation Act of 1978 (EA 2-84) (Apr. 3, 1978).. Apr. 3. 1978 July 2. 1978 

2-174 Extension of Notice to Vacate, Emergency Act of 1978 (EA 2-102) (Apr. 10, Apr. 10, 1978 July 9| 1978 

1978). 



2-17S District of Columbia emergency, Educational Institution License Extension Apr. 13. 1978 July 12. 1978 

Act of 1978 (EA 2-95) (Apr. 13, 1978). ^ ^ ^ 

2-176 School Transit Subsidy, emergency Act of 1978 Emergency Amendment Act do Do. 



(EA 2-99) (Apr. 13, 1978). 
2-188 Emergency Act, to Demonstrate Support for Affirmative Action in the District Apr. 27, 1978 July 26, 1978 

o1 Coiumctia and to r^rKJaim tne Aeek of Apr, 9 thraueti Apr. 15, 1978, as 

th« "NitJonai W««li to O^rarturn the Galitie Dee is ton" (EA 2-101) (Apr. 27. 

1378). 
2-190 Fixcil Yflir 197S Z(f Gude^t Am&ndcTQfit ?nd tlie riiCAl Y«ir 1979 1st Budget May 10, 1978 Aug. 8. 1978 

ArnendiTQnl, Emergency Act <tA 2-]()C) (May IQ, 1978). 
2-191 Istftirereency, Biannual Mass Mail nekistratfon ApplJcBtlonaMiMIng Require- May 11,1978 Aug. 9.1978 

mont Repeal Actor 1S7S (tA 2-103>(Miy \\, lS7eX 
2-192 2d doiineof Par^sDHd >nd LSts. NW, inSquirsSSe, EmererncyActof 1978 do.. Do. 

CEAZ-l05)(M»jrn. im>. 
2-193 Zd Cloiin? of the Public Alley £yttem In Squire E95, Emeriency Act of 1978 do . Do. 

CEAM[)S)(M9y 11.1978), 
2-194 Technical Amendment t \o the Enrei'itncy Advpsory ttefjhborhood Com- do . Do. 

million Election Act <EA 2-1D1) (May 11. 1978). 
2-198 Itt Eitension of fiotict to Vacitr Em«rrtncv Amendment Act of 1978 (EA May 22, 1978 Aug. 20. 1978 

2-107><MayZ2J97a). 
2-201 Official Purpo«e» Fundi, Emertency Act of 1978 (EA 2-106) (June 7. 1978)... June 7, 1978 Sept 4, 1978 
2-203 2d eirergincy. Watvr and Sfwer Bill Payment Act of 1978 (E A 2-Ul) (June 9, June 9, 1978 Sept 6. 1978 

1978). 

2-204 Contfomlnium Conwnion, Emefcencv Ad (EA 2-112) (June 9^ 1978) do ^ Do. 

2-209 Standards of A^iiita^c^ to Persona R«sidint in AduU Foitar Homes, 2d June 21, 1978 

Emtrgency Act of 197S (EA 2-110) (June 27, 197A). 

2-210 Robert J. Pi^rc?, Emo jtncy Act of l!f7& (EA 2- 10S> (Jtfne 27. 1978) June 27, 1978 

2-211 Dru| Pricfl Posting, Emergency Act of 197B (EA 2 113) (Junfl 27, 1978) do 

2-213 Home f^urchisc Asjj^tance Fund, Enivreency AuthorizitJon Act of 19/8 (EA July 1, 1978 Sept 29. 1978 

2-l38)tJu{y 1, 197S>. 
2-216 Distfict of Columbia TralTic Adjudication. Emergency Act of 1978 (EA 2-127) do Do. 

(July !. 1978). 

2-219 Public Accoufitancy Act (EA 2-119) (ioly 5. 1978) July 5,1978 Oct 4,1978 

2-220 Etner«ency, New Vendors Prepayment, U Eittenslon ktX of 197S (EA 2-113) July 3, 1978 

(July3. 197&X 
2 221 DIstrkt d Coiumbja BuiinAit Corporation Act, Emor^^ncy Amendments of July 5, 1978 

137fl(EA 2-117) (July 5, I97a>. 
2-223 Slindafd Validation intl Nonlorfeltur* Amendmerrt, Enteriency Act of 1978 July 6, 1978 

(EA2-l25){July7. 197»X 
2-224 ht emertem:y, fnt«r«tt i^ate Extvfiilon Act of 1971 (EA 2-1Z6) (June 27, July 7, 1978 Oct 6, 1978 

1978). 
2-225 Act Incrnsinp the Interest Rate From 10 Percent to 11 Pe/tent (EA 2-125) do Do. 

(Jtino 27, 197B). 
2-226 Olitrict of Columbia Hospltat Commiuion Act, 2d Em«reency Amendments July 10, 1978 

OT 1978 (EA 2-114) (July 13, 197fiX 
2-227 Sd trntrftncv, Plat'Ect of Columbia Unemplayment Compensation Act do 

Amendmirnf of 1978 (EA 2'ltS). 
2-228 School Transit Sutfiidy, Ertierpency Act of 1S7I (EA 2-170) (July 13, 1978)... July 13, 1978 Oct. 12, 1978 
2-233 Cloi^nir of a PuMic Alley In Square 163. ZdEmtriency Act of 1976(EA 2-121) July 17,1978 Oct 15,1978 

(July 17 197BX 
2-234 2d emerj«ncv. BisrtTitial lAm Mitl Reri^tTstion Applications Mailing Re- do Do. 

flukement Penpal Act of 1975 (EA 2-129) Ouly 17, 197^). 
2-235 Cloiins pf a Public Alt^y in Square IDO, 2d Emafjency Act of 1978(EA 2-123) do Do. 

(July 17. 197B). 
2-238 D f itr let of Col um h ta 2d tmer je ncy, E d ucat Eonat I nititulEon lk:«nse Extension do Do. 

Act of 197S (EA 2-121J (July i7, 1978). 

2-539 3d emergency, Coij9*fatfvfl ftaeulathon Artol 1978 (EA H-12S) (July 17, 1978) do Do. 

2-240 Zd emerjftncy. Advrsory Neff hborhood Commissions tiectjon Act of 1978 (EA July 10, 1978 Oct 19, 1978 

2-12J)(Juns27, 197B>, 
2-244 Emergoncy, Air (JuaMty Control Reiuletiont Amend mam Act of 1978 (EA Aug. 1, 1978 Oct 30, 1978 

2-lSl)(AuM. 19785. 
2-245 1st emeritncy, Diatrict of Columbia Police. Flrefitht«ri\ and Teachers' do Do. 

Salary Act Amendment of Flsc*! rear ia?9 <tA 2-132) (Aug. 1, 1978). 
2-246 lit emtMneticy, Housing Oticonti nuance Regulation Act of 1978 (EA 2-133) do Do. 

(Aug. 1, 197^. 

2-253 Election of Delegates, Emergency Act of 1978 (EA 2-134) (Aua. 2, 1978) Aug. 2, 1978 Oct 31. 1978 

2-255 District of Columbia Surplus Property. Emergency Authority Act of 1978 (EA Aug. 8,1978 Nov. 6,1978 

2-145) (Aug. 8, 1978). 
2-256 Real Piooerty Tax Rate, Emergency Act for the Tax Year 1979 (EA 2-138) Aug. 10, 1978 Nov. 8, 1978 

(Aug. 10, 1978). 
2-257 Emernncy, Property Tax Referral Reform Act of 1978 (EA 2-140) Aug. 10 do Do. 

See footAotea at end of table. 
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EMERGENCY ACTS ADOPTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA (197S-80) 
COUNCIL PERIOD 2 (1977>78)-Continued 

Emer- 
gency Effective Expiration 
Acts Title and date enacted date datei 

2-258 People's Counsel Authorization, Emergency Act of 1978 (EA 2-141) Aug. 14, Aug. 14, 1978 Nov. 12, 1978 

1978). 
2-264 Rental Vehicle Tax Reform, Emergency Act of 1978 (EA 2-137) (Aug. 16, 1978). Aug. 16, 1978 Nov. 14, 1978 
2-265 District of Colun.bia Renters and Homeowners Tax Reduction, tn.ergency Act Aug. 30, 1978 Nov. 28, 1978 

of 1978 (EA 2-139) (Aug. 30, 1978). 
2-266 Ist emergency, District of Columbia Unemployment Compensation Act Com- do Do. 

pulsory Amendments of 1978 (EA 2-142) (Aug. 30. 1978). 
2-271 District of Columbia Emergency, Educational Institution Licensure Regula- Aug. 21, 1978 Nov. 19, 1978 

tions Act of 1978. 
2-272 3d Condominium Conversion, Emergency Act of 1978 (EA 2-136) (Aug. 21, do Do. 

1978). 

2-273 Emeffency Offer to Purchase Act of 1978 (EA2-1U) (Sept 1.1978) Sept. 1,1978 Nov. 28,1978 

2-274 2nd emergency Interest Rate Extension Act of 1978 (EA 2-148) (Oct 4, 1978). Oct 4.1978 Jan. 2,1979 
2-275 2nd emergency. Interest Rate Increase Act of 1978 (EA 2-151) (Oct 6. 1978). . . Oct 5, 978 Jan. 3, 1979 
2-276 Closing of a Public Alley in Square 2855. 1st Emergency Act of 1978 (EA 2-145) do Do. 

(Oct. &, W&), 
2-277 EmflriencvH Multi- Family Rental Homing Punchais Act of 1978 (EA 2-149) Oct 3, 1978 

(Oct 3, 1978). 
2-281 Th0 2d Oiiilrict of Columbia Busineii Corporation Act, Emergency Amend- Oct. 16,1978 

merits ot 197« {EA Z-J46) (Otl ID, 1978), 
2-282 The ^d £ ta n d a rd V a I i^at i q(i an d IS Qnf o rf e ttu re Am eniJmenti, Emergency Act of Oct 5, 1978 

197S (tA 2-U7>(Oct. 25, 1978). 
2-284 2d District ot Cotumbla Surplus Property. Emergency Authority Act of 1978 Oct 25, 1978 Jan. 23, 1979 

(tAZ-V5?)(Oct25, 1978). 

2-285 *th School Transit Subsidy. Emerrency /luUiority Act oi 1978 (EA 2-153) do Do. 

2-286 Closing d a Public Alley in Square 163. 3d tmeriecicy Act of 1978 (EA 2-154) do Do. 

(CttZS, 1978), 
2-287 Cloima of a Fut lie Alley in Square 100. 3d Emergency Art of 1978 (EA 2-155) do Do. 

(Oct 25. 1978). 

Tax ReliJfn Confidentiality. Emerpency Act of 1978 (EA 2-156) (Oct 25, 1978) do Do. 

Zdemeriency, Hauilnt DrscontintianceActof 197SfEA2-158)(Oct25, 1978) do Do. 

2-2S0 4th emerfficicy, CQ*perali« Retulation Pz\ of 1^78 (f A 2- 158)(Oct 25. 1978) do Jan. 23, 1979 

2-293 Tas Amendmenls, Emef^ency Att of 1978 (EA 2-IS9) (Nov. 1, 1978) Nov. l, 1978 Jan. 29, 1979 

2-294 2d emert^ncy, Diitrict ot Columbia Police. F i refij liters, and Teachers' Salary Nov. 7,1978 Feb. 5, 1979 

Act Amendment oF Fiscal Ye»r 1979 (EA 2-l6l> (Nov, 7, 1978). 
2-295 District of ColumLia 2o emergency, tducathonal Institution Licensure Regula- do Do. 

linns E)(ten5ionActori97a(EA2-l62)fNQvJ. 1978), 
2-296 2d em«rgency, Air QuaUty Control Rejulations Amendment Act of 1978 (EA do Do. 

2-163) (Nov. 7, 1978). 
2-298 2d Real Property Tax Rate, Emergency Act for Tax Year 1978 (EA 2-164) (Nov. Nov. 9, 1978 Feb. 7, 1979 

9, 1978). 

2-302 Senior Citizens Residence Sales Tax on Meals (EA 2-165; (Nov. 27, 1978) Nov. 27, 1978 Feb. 23, 1979 

2>303 2d emergency. District of Columbia Unemployment Compensation Act Com- do Do. 

pulsory Amendments of 1978 (EA 2-167) (Nov. 27, 1978). 
2-304 People's Council Authorizations. 2d Emergency Act of 1978 (EA 2-168) (Nov do Do. 

27. 1978). 
2-305 District of Columbia Renters and Homeowners Tax. Reduction, Emergency Act do Do. 

of 1978 (EA 2-169) (Nov. 27, 1978). 

2-306 Rental Vehicle Tax Reform Emergency Actof 1978 (EA 2-170) (Nov. 27. 1978) do Do. 

2-307 Mayoral Transition, Emergency Actof 1978(EA 2-076) (Nov. 27, 1978) Dec. 4, 1978 

2-308 Emergency, Federal Payment Request for fiscal year 1980 Act (EA 2-166) Nov. 29, 1978 

(Nov. 27. 1978). 
2-309 4th Condominium Conversion, Emergency Act of 1978 (EA 2-172) (Nov. 27, Nov. 30, 1978 

1978). 
2-314 Emergency. Multi-Family Rental Housing Purchast Act of 1979 (EA 2-171) Dec. 14, 1978 Mar. 15, 1979 

(Dec. 14. 1978). 

2-315 2d emergency, Offer to Purchase Act of 1978 <EA 2-173) (Dec. 15. 1978) Dec. 15, 1979 

2-316 3d emergency. Interest Rate Increase Actof 1978 (EA 2-l74>(Dec. 15. 1978) do 

2-317 3d emergency, I nterest Rate Extension Act of 1978 (EA 2-175) (Dec. 15, 1978) do 

2-329 Moratorium on Retail Service Station Conversions, Emergency Act of 1978 Dec. 29, 1978 

(EA 2-177) (Dec. 28, 1987). 
2-330 Emergency, Authorization for Issuance of Commemorative Vehicle Identifia- Dec. 27, 1978 

tion Tags for Officials of the District of Columoia Government Act of 1978 (EA 

2-178) (Dec. 29. 1978). 
2-331 5th School Transit Subsidy, Emergency Act of 1978 (EA 2-179) (Dec. 29, 1978). Dec 29, 1978 
2-332 Tai Return ConiLdenLiality. 2nd Lmergency Act of 1978 (EA 2-180) (Dec. li, do 

1978). 
2-333 CtosLngof a Public Alley in Square 2855. 2nd Emergency Actof 1978 (EA 2-181) do 

(Dec. 12, 197», 
2-334 Cbosini of i Puutic Alley in Square 100. 4th Emergency Act of 1978 (EA 2-182) do 

(Dec. 28, 1978), 
2-335 Cloimgcf a Kuolic Alley in Squire lU, 4th Emergency Act of 1978 (EA 2-183) ....do 

(Dec. 2ii, 1978), 
2-336 Closing of a h^udic Alley in Square 77. lit Emergency Act of 1978 (EA 2-184) ....do 

(Dec. 1^, 1978>, 
2-337 District of i:oltintt)ia Consumer Lay Away Plan Service Charge, Emergency Act do 

0fl>?B(EA2-iS5)(Dec.2^1«»>, 

See footnotM. at end of table. 
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EMERGENCY ACTS ADOPTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA (1975-80) 
COUNCIL PERIOD 3 (1979-«0) 

Emer- 

gwcy Effective Expl'atJon 

acts Title and date enacted date date ^ 

3-1 3rd District of Columbia Surplus Property, Emergency Authority Act of 1978 Jan. 23, 1973 Apr 23 1979 

(Jan. 16, 1979). 

3-2 1st emergency, Cooperative Regulation Act of 1979 (Jan. 16, 1979) do. . Do 

3^ Air Quality Control Regulations Amendment, Emergency Act of 1979 (1st Feb. 4, 1979 May 5, 1979 

emergency) (Jan. 16, 1979). 
3-4 3rd emergency, District of Columbia Police, Firefighters, and Teachers Salary Feb. 15. 1979 May 16 1979 

Act Amendment of Fiscal Year 1979 (Jan. 30, 1979). 
3-5 Emergency, Board of Education Vacancy Election Act of 1979 (Feb. 13, 1979)... Feb. 16,1979 Feb. 17 1879 

3-6 3rd Real Property Tax Rate, Emergency Act, for Tax Year 1979(Jan. 30, 1979) do Do. 

3-7 DIstrictof Columbia emergency, Educational Institution Licensure Regulations Feo. 5,1979 May 6.1979 

Act of 1979 (Jan. 30, 1979}. 
3-8 1st emergency. District of Columbia Unemployment Act Compulsory Amend- Feb. 21. 1979 May 22 1979 

ment of 1979 (Jan. 30, 1979). ' ' 

3-9 Senior Citizens Residences Sales Tax on Meals Exemption, Emergency Act of Feb. 23. 1973 May 24 1979 

1979(Feb.l6,1979). ' ' 

3-10 IstCondominiumConversion, Emergency Act of 1979 (Feb. 16, 1979) do Do. 

3-11 1st Rental Vehicle Tax Reform, Emergency Act of 1979 (Feb. 16, 1979} Feb. 25,1979 May 27,1979 

3-12 3rd District of Columbia Rentors and Homeowners Tax Reduction, Emergency do Do. 

Act(Feb. 1,1979). 

3-13 People's Counsel Authorization, Emergency Act of 1979 (Feb. 13, 1979) do Do. 

3-14 District of Columbia Government Comprehensive Merit Personnel Act Emer- Mar. 1, 1979 May 30, 1979 

gency Amendments of 1979 (Feb. 27, 1979). 

3-15 2d Emergency, Multi-Family Rental Housing Purchase Act of 1979 Mar. 14, 1979 June 12, 1979 

3-16 1st Emergency, Offer to Purchase Act of 1979 (Mar. P, 1979) do Do. 

3-17 District of Columbia Consumer Lay Away Plan Service Charge, Emergency Mar. 27. 1979 June 26. 1979 

Act of 1979 (Mar. 13,1979). 
3-19 Moratorium on Retail Service Stations Conversions, Emergency Act of 1979 Apr. 13, 1979 July 12. 1979 

(Mar. 27, 1979). 
3-20 Closing of a Public Alley in Square 77, Emergency Act of 1979 (Mar. 27, 1979) Mar. 29. 1979 June 27. 1979 

3-21 Closing of a Public Alley In Square 2855, Emergency Act of 1979 (Mar, 27, 1979) do Do. 

3-22 Closing of a Public Alley in Square 2141, Emergency Act of 1979 (Apr. 10, 1979). Apr. 13, 1979 July 12. 1979 
3-30 2d District of Columbia Surplus Property, Emergency, Authority Act of 1979 Apr. k5, 19/9 July 24. 19/9 

(Apr. 10. 1979). 

3-36 Realty Violations Corrections Fund, Emergency Act (Apr. 10. 1979) May 4, 1979 Aug. 2, 1979 

3-37 2d emergency. Cooperative Regulations Act of 1979 (Apr. 10, 1979) Apr. 2^1979 July 24,1979 

3-38 Emergency, Home Purchase Assistance Fund Expansion Act (Apr. 10, 1979) May 7,1979 Aug. 5,1979 

3-39 Development Assistance Seed Money Loan Fund, Emergency Act (Apr. 10, do Do. 

1979). 
3-40 Emergency, Amendments to the District of Columbia Consumer Transmission May 8. 1979 Aug. 6. 1979 

of Money Act (Apr. 10,1979). 

3-42 Youth Employment, Emergency Act (Apr. 10, 1979) May 22, 1979 Aug. 20, 1979 

3-43 Emergency, Distirct of Columbia Income and Franchise Tax Statute of Limi- Apr. 16, 1979 July IS. 1979 

tations Extension Act of 1979 (Apr. 10, 1979). 
3-44 Emergency, Condominium and Cooperative Stabilization Act of 1979 (May 22, May 29, 1979 Aug. 27, 1979 

1979;. 
3-45 District of Columbia Government Comprehensive Merit Personnel Act, 2d May 30, 1979 Aug. 28, 1979 

Emergency Amendment of 1979 (May 8, 1979). 
3-46 District of Columbia 2d emergency. Educational Institutional L'tcensure Reg- May 17, 1979 Aug. 15, 1979 

ulations Act of 1979 (May 8, 1979). 
3-47 Emergency, Condominium/Cooperative Conversion Rent Level Antendment May 29, 1979 Aug. 27, 1979 

Act of 1979 (May 8, 1979). 

3-48 Emergency, Regulation Enforcement Act (May 8. 979) May 30, 1979 Aug. 28, 1979 

3-49 2d People's Council Authorization, Emergency Act of 1979 (May 8. 1979) do Do. 

3-52 Full Political Participation Act, Emergency Amendments of 1979 (May 22, June 8, 1979 Sept. 6, 1979 

1979). 
3-53 3d emergency, Multi-Family Rental Housing Purchase Act of 1979 (May 22. June 11, 1979 Sept. 9, 1979 

1979). 

3-54 2d emergency. Offer to Purchase Act of 1979 (May 22, 1979) June 12, lt79 Sept in, 1979 

3-56 Real Property Tax Classifications, Emergency Act for Tax Year 1980 (May 22, June 29, 1979 Sept 27, 1979 

1979) Amended (June 5, 1979). 

3-58 Interest Rate Modiiication, Emergency Act of 1979 (July 3, 1979) July 10, 1979 Oct. 8, 1979 

3-60 District of Columbia Service Charge Consumer Lay Away Plan, Emergency Act July 12,1979 Oct 10,1979 

(June 19, 1979). 
3-61 3d District of Columbia Surplus Property Authority Act of 1979 (July 3, 1979). . July 24, 1979 Oct 22, 1979 

3-69 Harbor and Boating Safety, EmerMncy Act of 1979 (June 19, 1979) do Do. 

3-71 2d Moratorium on Retail Service Station Conversions, Emergency Act of 1979 Aug. 1. 1979 Oct 30. 1979 

(July 3, 1979). 
3-72 2d emergency. District of Columbia Income and Franchise Tax Statute of do Do. 

Limitations Extension Act of 1979 (July 3, 1979;. 
3-73 Confidentiality and Disclosure of Records on Abused and Neglected Children, do Do. 

Emergency Act (July 31, 1979). 
3-74 Real Property Tax Rates for Tax Year 1980, Emergency Act of 1979 (July 31, Aug. 2.1979 Oct 31,1979 

1979) 

3-79 3d emer'gency Cooperative Regulation Act of 1979 (Juty 17, 1979) Aug. 11979 Nov. 1, 1S79 

3-82 Closing of a Public Alley in Square 214, 2d Emergency Act of 1979 (July 3, Aug. 9^ 1979 No¥. 7, 1979 

1979). 
3-84 2d Youth Employment, Emtrgtncy Act of 1979 (July 17, 1979). .-.. . Aug. 2L lg9 Nov. 19, 1979 
3-85 2d Emergency. Home Purchase Assistance Fund Expansion Act of 1979 Aug. 3, 1979 Nov. 1, 1979 

(July 17. 1979). 

See footnotes it end of table. 
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EMERGENCY ACTS ADOPTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA (197S-80) 
COUNCIL PERIOD 3 (197M0>-Continiiod 

Emer- 

^•"^y «.. ... ^ . Effective Expiration 

acts Title end date enacted date date i 

3-S6 2d Developnient Assistance and Money Loan Fund. Emergency Act of 1979 Aug. 6,1979 Nov. 4,1979 

(July 17, 1979). 

3-«7 2d Realty Violations Corrections Fund, Emergencv Act of 1979 (July 17, 1979) do Do. 

3-88 2d emeri^ency, Reculation Enforcement Act of 1979 (July 17, 1979) Aug. 14, 1979 Nov. 12. 1979 

3-89 District of Columbia Government Comprehensive Merit Personnel Act, 3d Aug. 16, 1979 Nov. 14, 1979 

Emergency Amendments of 1979 (July 31, 1979). 
3-90 4lh Fmergency, Multi-Family Rental Housing Purcliase Act of 1979 (July 31, Aug. 27, 1979 Nov. 25, 1979 

1979) 
3-91 District of Columbia 3d Fmergency, Educational Institutional Licensure Regu- Aug. 15, 1979 Nov. 13, 1979 

lations Act of 1979 (July 31. 1979). 
3-92 Full Political Participation Act, 2d Emergency Amendments of 1979 (July 31, Sept 6, 1979 Dec. 5, 1979 

1979). 

3-93 Peopled Counsel Authorization. 3d Emerxency Act of 1979 (July 31, 1979) Aug. 27, 1979 Nov. 2S, 1979 

3-94 2d emergency, Amendments to the District of Columbia Consumer Transmis- do Do. 

sion of Money Act of 1979 (July 31. 1979). 
^-95 Emerrency, Condominum and Cooperative Conversion Stabiization Act of 1979 Aug. 27, 1979 Nov. 25, 1979 

(July 31, 1979). 
3-96 The Latest Conforming, Emergency, Offer to Purchase Act of 1978 (July 31, do Do. 

1979). 
3-97 Closing! of Streets and Alleys for the Washington Civic Center, Emergency Act Aug. 31, 1979 Nov. 29, 1979 

of 1979 (July 31, ir9>. 
3-98 Emergency, Amendment to the Community Residence Facilities Licensure do Do. 

Act (July 31. 1979). 
3-103 Real Property Tax Classification, 2d Emergency Act for Tax Year 1980 Sept 28, 1979 Dec 27, 1979 



o-iuj noai riv|i«iiv ima viaaaiiivauvii, &u k.iii«ik«iivj fHii. ivi isa ivai itcw........ aeuuco, 10#9 umi» CI, 1919 

3-105 2d Interest Pate Modification, Emercency Act of U79 (Sept 25. 1S79) Oct 5,1979 Jan. 3.1980 

3-106 District of Columbia Consimer Lay Away Plan Service Charge, 3d Emergency Oct 12, 1979 Jan. 10, 1980 
'-" -'1979 (Sept ""^ '"-"^ 
Tax Relief 
25, 1979). 



Actof 1979 (Sept 25, 1S79). 
►roperty Tax RjBllef * " ' 

3-109 Full Political Participation Act, 3d Emergency Amendments of 1979 (Oct 9. do Do. 



3-108 Property Tax Relief Application Deadline Extension, Emergency Act of 1979 Oct 15, 1979 Jan. 13, 1980 
rsepf "' '"'"^ 



1979). 
3-110 Prohibition of Electric and Gas Utility Services Termination to Master Metered Oct 18,1979 Jan. 16,1980 

Apartment Buildings, Emertency Act of 1979 (Sept 25, U79). 
3-111 RealProperty Tax Rates for Tax Year 1980. 2d Emergency Act of 1979 (Oct 9, Oct 26,1979 Jan. 24,1980 

1979). 

3-115 Emergency, Heatine Oil Cost Rent Adjustment Act of 1979 (Oct 9, 1979) Nov. 2«1979 Jan. 31,1980 

3-116 3d Moratorium on Retail Service Statwn Conversions, Emergency Act of 1979 do Do. 

(Oct 9, 1979). 



3-121 RealtyViolatlonsCorrectlonFund,3dEmer|encvActof 1979 (Oct. 23, 1979)... Nov. 9,1979 Feb. 7,1980 

3-122 3d, Youth Employment Emergency Act of 1979 (Oct 23, 1979) do Do. 

3-127 ClosinsofaPublicAUey In Square 214, 3d Emergency Act of 1979 (Oct 23. Nov. 20,1979 Feb. 18,1980 



1979). 
3-128 Closing of Streets and Alleys for the Washington Civic Center, 2d Emergency do Do. 

Act of 1979. 
3-129 3d emergency. Amendment of the District of Columbia Transm.ssion of Money do Do. 

Act of 1971 
3-130 Distiict of Columbia, 4th emergency, Educational institution Licensure do Do. 

ResistrationActof 1979. 
3-131 District of Columbia Government Comprehensive Merit Personnel Act DIs- do Do. 

ability Compensation, 2d Emergency Amendment of 1979. 
3-132 Condominium and Cooperative Conversion Satbilizatlon, Emergency Act of Nov. 23,1979 Feb. 21,1980 

1979. 

3-133 3d EmtrGency, ReiuJjtion Enrofcefrent Act of 1^79 Dec. 3, 1979 Mar. 2, 1980 

3-137 Public Orficiilj DIjcLosufb, Em^rgvni^v AniGiidinfMi o1 1979 (Dac. 12, 1979),. Dec. 15,1979 Mar. 14,1980 
3-139 Dittoct of Cfilumbii GQt/cEnmcfit Compicherislye M«ilt Per«fin«l Entirtency Dec 21.1979 Mar. 20,1980 

Act at 1979. 
3-140 EmtrgeiKy, M«dkaf Techniclan/Param»dic Examination Deadline txtention do Do. 

Emergtncv Act d1 1979 (Ok. 12, 1979). 
3-141 Property Tn Rpjief Application Ocidlinfl Eitent>Dn, 2d Em^rgsncy Act of 1979 do Do. 

(Dec. 4, 1979). 
Real Pfopeity Tin CtiiiJficattknt, 3d Emergency Act tor Tm ¥«ar 19S0 

(Dec 4 1979). 
3-148 Master Metered Apiftmvn( Building tiectric and Gas Sirvke, Eni»r|«ncy Jan. 18,1980 Apr. 17,1980 

Ad (rf 1980. 
3-149 Emergencv, HtiVitii Oil Cost Rent Adjut1m«nt Act of L3^ Otn. 21 1980).. . . Jan. 31, 1980 Apr. 30, 1980 
3-150 Ciosini of Publk Streets and All«yi in Sguares N-L313, 5-1^12 and I3U and Feb. 13, 1980 May 13, 1980 

AbandonniDtit of Highway Pfan St^ertj within Sqjiret N-1312, 1313, and 

13Z0, Emeftency Act of 1960 <ian. 22, 19^0), 
3-151 Condon inium jnd^ Cooperative Conversion Stabilization, Emergency Act of Feb. 20,1980 May 20,1980 

1980 (Feb. 5J980). 
3-152 District of Cokimbli Eduutlonil Intt^tutlonil Llceniure fttgulatloni, Emaf- Feb. 21, 1980 May 21, 1980 

Ifncy AdoDtJon Act of 1930 <f tb, 5, 19S0). 
3^153 Dis rict of Cofumbia Compretienirve Ment Personnel Act DLiabitity CoAi- do Do. 

pensfltion and Penannel Minigainanl, tmer|«ncy Amendment of 1980 

(Feb, 19, 1980). 
3-158 cutting o4 StTeeli and Ajleyi for tl»t Wsihinflon Convention Canter, Em«r- Mir. 3^ 1980 June 1, 1980 

ItncyAttof l9SD<Feh. 5J9£0), 
3-159 ClHing of i Publk M\ty In Stuart 214^ Efflergtncy Act of 1980 (Fab. 5, 1890) do. Oo. 

See footnolM at end of table. 
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EMERGENCY ACTS ADOPTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA (197S-M) 
COUNCIL PERIOD 3 (197»>80>-Contlnued 

Emer- 

Stncy ^ Effective Expiration 

acts Title and date enacted date date < 

3-165 Public Officials Disclosure, Emergency Amendments of 1980 (Mar. 4, 1980) . .. Mar. 14, 1980 June 12. 1980 
3-167 District of Columbia Government Comprehensive Merit Personnel Act. Emer- Mar. 20, 1980 June l£ 1980 

lency Act of 1980 (Mar. 18, 1980). 
3-168 Property Tax Relief Application Deadline Extension, 1st Emergency Act of Mar. 27, 1980 June 25. 1980 

1980 (Mar. 4, 1980). 
3-169 Minority Business Opportunity Commission Continuation, Emergency Act of Mar. 17, 1980 June 25. 1980 

1980 (Mar. 18. 1980). 
3-171 Emergency, Unemployment Compensation Act Amendment of 1980 (Mar 18, Mar. 31, 1980 June 29, 1980 

1980). 
3-175 Motor Vehicle Finance Charge Modification. 1st Emergency Act of 1980 Apr. 25,1980 July 24,1980 

(Apr. 1. 1980). 
3-177 Master Metered Apartment House Electric and Gas Service, 2d Emergency Apr. 29. 1980 July 28. 1980 

Act of 1980 (Apr. 1,1980). 
3-178 Emergency, District of Columbia Documents Act Amendment of 1980 (July May 1, 1980 June 29, 1980 

22. 1980). 

3-180 Increase in the Deposit Fee for Ballot Recounts, Emergency Act of 1980 May 7,1980 Aug.6, 1980 

3-185 I nterstete Highway System Withdrawal Emergency Act of 1980 May 14.1980 Aug. 13.1980 

3-186 Closing of a Portion of Whitehaven Pkwy.. T, S, and R Sts. NW., and the Putllc do Do. 

Alleys In Squares N-1312. S-1312. and S-1313; and Abandonment 

of Highway Plan within Squares N-1312, 1313 and 1320. 2d Emergency Act 

3-192 District of Columbia Educational Institution Licensure Regulations. 2d Emer- May 23, 1980 Aug. 22. 1980 

gency Adoption Act of 1980. 
3-193 District of Columbia Government Comprehensive Merit Personnel Act Dis- do Do. 

ability Compensation and Personnel Management, 2d Emergency Amend- 
ments of 1980. 

3-194 Emergency, Rente! Housing Conversion Regulation Act of 1980 June 4,1980 Sept 2.1980 

3-197 Closing and Dedication of Put lie Alleys in Square 449, Emergency Act of 1980... June 12, 1980 Sept 10. 1980 

3-198 Solid Waste Regulations, Emergency Amendment of 1980 June 20. 1980 Sept. 18, 1980 

3-199 District of Columbia Government Comprehensive Merit Personnel Act. 2d do Do. 

E marge nC' -'■■■: ' '■ -^0. 

3-209 CIning of a Fc?jlion M Pu(>jic Atl*y in Squars 73, Emflriancy Act of 1980 July 2, 1980 Sept. 30. 1980 

3-210 Minority ConUactins Act Emor^ency Amendnwnt oi 1980.. July 9, 1980 Oct 7, 1980 

3-211 District of CQlumbta Revenut, Emergency Atl of 1980 do Do. 

3-212 UntrnplovmEfil Compenaatior; Actn Emergency Amendment:^ of 1^(^ do Do. 

3-226 Master IVieteTed ApaMment H0LJ5& fiwtfic iftti Gas ServJc*. July 22.1980 Oct 20,1980 

3-227 l^olor Vehicle Finance Charp Afn*nd merits Emerfsncy Act erf IftftO do Do. 

3-228 Cloiini of a Portion of Public Alley in Square ZZl, Emerggncy Ad of 1980 do Do. 

3-238 Closing of « Public Atlvy in Square 5G3 Emariency Ad of ISftO (EA 3-137) Aug. 1, 1980 Oct 30, 1980 

(fifls. 3^27). 
3-239 District of Coiumbia Government t^SO Emergencv Amendmenti to Public Sept 1. 1980 Nov. 30, 1980 

School Teachers Retiremsnl (EA 3-138) (&if| 3-273) <R«. 3 529J. 
3-240 Police Officers anri Fire Fi[[Mers BetiremoFJt EmBrKifncy AmendmeMof 1980 do Do. 

<EA 3-139) (Rn, 3-5H) (Bill 3-273), 
3-241 Increea^ in DepoLit Fee for Baliot Recounts, CongressiorTal Rec«s Act (EA Aug. 7, 1980 Nov. 5, 1980 

3-140) (Res. 3-192) (Bill 3-3D0) (Act 3^2l5j, 
3-242 Dlstrii^i^t Cr^lumb^s Edocati(>Fial Irishtutlnns Licensure RBfulttion^ Congres* Aug. 23,1980 Nov. 21,1980 

sional Recess Emoraency ActfEA 3-1*1) (R*5, 3-*53). 
3-243 R«^L Pianertv Tax Rate lot Tax Year 13B1 Emer£ency Act (lA 3 -HI) (Res. Aug. 1,1980 Oct 30,1980 

3-493). 
3-244 District of Columbia Government Comprehensive Merit Personnel Act Disa- Aug. 23. 1980 Nov. 21. 1980 

bility Act (EA 3-143) (Res. 3-495;. 
3-245 Rental Housing Conversion Regulations Congressionel Recess Emergency Act Sept 3, 1980 Oct 2, 1980 

(EA3-1U) (Res. 3-496). 
3-246 Closing of e Public Alley in Squere 225 Emergency Act of 1980. (EA 3-146) Aug. 1, 1980 Oct 30, 1980 

(Res. 3-498) (Bill 3-343). 
3-247 Closing end Dedication of Public Alleys in Squere 449 Emergency Act (EA Sept 11. 1980 Dec. 10, 1980 

3-147) (Res. 3-536). 
3-248 Rental Housing Conversion end Sale Emergency Act (EA 3-145) (Res. 3-497). Aug. la 1980 Nov. 9. 1980 
3-249 Government Comprehensive Merit Personnel Act Pey Provisions, Amend- Sept 2d, 1980 Dec 25, 1980 
ments of 1980. 

3-250 Water and Sewer Service Rates, amendment of 1980 Oct. 2,1980 Dec 31.1980 

3-251 Boerd of Education and the University of the District of Columbie Compensa- do Do. 

tion System Establishment, Act of 1980. 

3-252 Day Care Policy Act, amendment of 1980 do Do. 

3-253 Public School Sefety, Act of 1980 do Do. 

3-253 Public School Safety do Do. 

3-268 Closing of a Public Alley in Square 563 Oct. 29.1980 Jan. 27,1981 

3-269 Closing of a PuWic Alley in Square 225 do Do. 

S-270 Real Property Tax Rates for Tax Year Oct 29,1980 Do. 

1981 

3-271 Election Act. Amendments Oct 29,1980 Do. 

3-278 Alcoholic Beverage Control Act, Amendments Oct 30,1980 Jan. 29,1981 

3-279 Closing of a Portion of a Public Alley in Square N-699 Nov. 10. 1980 Feb. 9, 1981 

J-288 Closing of PuWic Alleys in Square 254 Nov. 13,1980 Feb. 12,1981 

^295 Consumer Protection Office, Administrative Law Judge Nov. 25, 1980 Feb. 29, 1981 

a-296 Disability Compensation Reorganization. do — ... Do. 

1 Shown where available, 
t Vetoed. 



Digitized by 



Google 



181 

Index of Council Emergency Acts adopted in council period (1979-80) 

Subject 

A, B, C 

D Act No. 

Development Assistance Seed Money Loan Fund 3-39, 3-^. 

District of Columbia Documents Act Amendment 3-178. 

District of Columbia Surplus Property 3-1. 

£ 

Education, Board of, and University of the District of 3-251. 
Columbia Compensation System Establishment. 

Education, Board of. Vacancy Election 3-5. 

Educational Institution Licensure Regulations 3-7, 3-46, 3-91, 3-130, 

3-152, 3-192, 3-242. 

F, G 

H 

Harbor and Boating Safety 3-69. 

Heating Oil Cost Rent Adjustment 3-115, 3-149. 

Home Purchase Ajssistance Fund Expansion 3-38, 3-85. 

I 

Income and Franchise Tax Statute of Limitations 3-43, 3-72. 
Extension. 

Interest Rate Modification 3-58, 3-105. 

Interstate Highway System Withdrawal 3-185. 

J, K, L 
M 

Master Metered Apartment Building Electric and Gas 3-110, 3-117, 3-148, 3- 

Services, Prohibition of Termination of. 177, 3-226. 

Medical Technician/Paramedic Examination Deadline, 3-140. 

Extension. 

Minority Business Opportunity Commission Continua- 3-169. 

tion. 

Minority Contracting Act 3-210. 

Money, Transmission of 3-129. 

Motor Vehicle Finance Charge Modification 3-175, 3-227. 

N, O 
P 

People's Counsel Authorization 3-13, 3-49. 

Police, Firefighters, and Teachers Salaries 3-4. 

Police Officers and Fire Fighters Retirement, Amend- 3-240. 

ment. 

Political, Full Participation 3-52, 3-92, 3-109. 

Property Tax Relief Application Deadline Extension 3-108, 3-141, 3-168. 

Public Officials Disclosure 3-137, 3-165. 

Public School Safety 3-253. 

Public School Teachers Voluntary Retirement Amend- 3-239. 

ments. 

Purchase, Tenants' Offer 3-16, 3-54. 

Purchase, the latest conforming offer to 3-96. 

Q 

R 

Real Property Tax Classifications 3-56. 

Real Property Tax Classifications for Tax Year 1980 3-103. 

Real Property Tax Rates for Tax Year 1979 3-6. 

Real Property Tax Rates for Tax Year 1980 3-74, 3-111. 

Real Property Tax Rates for Tax Year 1981 3-243, 3-270. 

Regulations Enforcement 3-48, 3-88, 3-133. 

Realty Violations Correction Fund 3-87, 3-121. 

Rental Housing Conversion and Sale 3-248. 

Rental Housing Conversion Regulation Act of 1980 3-194. 

Rental Housing Conversion Regulations, Congressional 3-245. 
Recess Act. 
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Subject Act No. 

Rental Housing Purchase, Multi-Family 3-15, 3-53, 3-90. 

Rental Vehicle Tax Reform 3-11. 

Renters and Homeowners Tax Reduction 3-12. 

Retail Service Stations Conversions, Moratorium On 3-19, 3-71, 3-116. 

S 

Senior Citizens Residences Sales Tax on Meals Exemp- 3-9. 
tion. 

Service Charge, Consumer Lay Away Plan 3-17. 

Service Charge, Consumer Lay Away Plan 3-60. 

Solid Waste Regulations 3-198. 

Surplus Property Authority 3-61. 

T 
U 

Unemployment Compensation Act Amendment 3-171. 

Unemployment Compensation Act Implementing Public 3--8. 

Law 94-566. 
Unemployment Compensation Act 3-212. 

V 

w 

Water and Sewer Service Rates, Amendments 3-250. 

X 

Y 

Youth Employment 3-42, 3-84, 3-122. 

Z 



Digitized by 



Google 



183 
APPENDIX D 



DISTRICT OF COLUMBIA COURT OF APPEALS 

No. 79-1053 
District op Columbia, et dL^ appellants, 

V. 

The Washington Home Ownership Council, Inc., 

appellee. 

Appeal from the Superior Court of the 
District of Columbia 

(Hon. George H. Revercomb, Trial Judge) 

(Argued en bano November 26, 1979 
Decided May 28, 1980) 

David P. Sutton^ Assistant Corporation Counsel, with 
whom Jvdith W. Rogers^ Corporation Counsel, Richard 
W. Barton^ Deputy Corporation Counsel, and JaTties J. 
Stanford^ Assistant Corporation Counsel, were on the 
brief, for appellant District of Columbia. 

Jerry D. Anker^ with whom Leslie D. MicheUon and 
Kerry Alan ScariUm were on the brief, for appellants 
Metropolitan Washington Planning and Housing Associa- 
tion, Inc., et al. 

Stephen M. Sacks^ with whom Thomas E. Silfen and 
Linda G. Moore were on the brief, for appellee. 
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Before Newman, Chief Judge, and Kelly,* Kern, 
Gallagher, Nebeker, Harris, Mack, Ferren, and 
Pryor, Associate Jvdges. 

Opinion for the court by Associate Judge Ferren. 

Concurring opinion by Associate Judge Gallagher, 
with whom Associate Judges Kern, Nebeker, and 
Harris join, at p, 37. 

Dissenting opinion by Associate Judge Mack, with 
whom Chief Judge Newman and Associate Judge Pryor 
join, at p. 48. 

Ferren, Associate Judge: This case presents one ques- 
tion: under the District of Columbia Self -Government 
and Governmental Reorganization Act (Home Rule Act), 
D.C. Code 1979 Supp., §1-146 (a), does the District 
Council have authority to respond to "emergency cir- 
cumstances" by adopting successive, substantially identi- 
cal 90-day acts addressed to the same, ongoing emergency, 
without a second reading or congressional review, as is 
required for passage of permanent legislation? Alleg- 
ing that the Council does not have such authority. The 
Washington Home Ownership Council, Inc. (WHOC)^ 
brought a three-count action for declaratory and injunc- 
tive relief against the District of Columbia, challenging 
the validity of three series of emergency acts imposing 
moratoriums on conversion of rental property to condo- 



^ Associate Judge Kelly participated at oral argument but 
not in the decision of this case. 

^ WHOC is a nonprofit corporation having members en- 
gaged in ownership, brokerage, development, and manage- 
ment of real estate in the District of Columbia, including 
rental, condominium, and cooperative housing. 
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minium and cooperative units, and regulating the sale 
of converted units. The Metropolitan Washington Plan- 
ning and Housing Association, Inc. and a group of ten- 
ants' organizations intervened as defendants.^ After a 
hearing on cross-motions for summary judgment, the 
trial court ruled for the plaintiff, WHOC* The court 



* Metropolitan Washington Planning and Housing Associa- 
tion, Inc., is a nonprofit corporation that represents and 
assists low and moderate income persons in need of housing 
in the Washington, D.C. metropolitan area. The other 
intervenor-defendants are Towne Towers, Aristocrat Tenants 
Association, Dorchester Tenants Association, Mintwood Ten- 
ants Association, Park Regent Tenants Association, Covington 
Tenants Association, and Arundel Tenants Association. 

'In reaching this result, the trial court held that counts 
two and three, challenging emergency acts superseded by 
permanent legislation, were not moot On appeal, the District 
questions that ruling. We note, first, that unquestionably 
there was a justiciable controversy at the time the trial court 
rul^d, for an emergency act in the series of acts challenged 
in count one was still in effect, presenting legal issues identical 
to those raised in counts two and three. A substantially 
identical successor to that emergency act was in force when 
this case was argued before the en banc court See Appendix. 
That successor act however, has since been superseded by 
permanent legislation, the Condominium and Cooperative 
Stabilization Act of 1979, which became D.C. Law 3-53 on 
February 23, 1980. Nonetheless, even this development does 
not moot the issue of the Council's power to enact substan- 
tially identical successive emergency acts; otherwise, as the 
trial court noted, the Council's practice would be "capable 
of repetition, yet evading review." Southern Pacific Terminal 
Co. V. ICC, 219 U.S. 498, 515 (1911). A decision on the merits 
should be rendered if (1) the challenged action is too short 
in duration to be fully litigated prior to its cessation or 
expiration, and (2) we can reasonably expect that the same 
complaining party will be subject to the same action again. 
See Weinstein v. Bradford, 428 U.S. 147, 149 (1976). 
citing Sosna v. Iowa, 419 U.S. 398 (1975). This case 
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accordingly enjoined enforcement of the one challenged 
act then in effect, the Emergency Condominium and Co- 
operative Conversion Stabilization Act of 1979, E. A. 
3-95 (approved August 27, 1979). The District and the 
intervenors have appealed,** We affirm the trial court's 
judgment 

I. 

On occasion we have interpreted the Home Rule Act 
to determine whether the Council had exceeded its au- 
thority. For example, in Mcintosh v. Washington^ D.C. 
App., 395 A.2d 744 (1978), we upheld the Council's au- 
thority to enact the Firearms Control Regulations Act 
of 1975, whereas in Bishop v. District of Colmnbia^ D.C. 
App., 411 A.2d 997 (1980) (en banc), we invalidated 
§ 605 of the Revenue Act of 1975, and in Capitol Hill 
Restoration Society, Inc. v. Moore, D.C.App., 410 A.2d 
184 (1979), we nullified the Council's effort to confer 
jurisdiction upon this court for direct review of determi- 
nations under the Historic Sites Subdivision Amendment 
of 1976. 



demonstrates the difficulty of obtaining review of the validity 
of a series of successive emergency acts before they are 
superseded by permanent legislation, even, with the utmost 
effort by the parties and courts to expedite the proceedings. 
We also have every expectation that the members of WHOC, 
which have continuing involvement with real estate develop- 
ment in the District, would be subject again to the Council's 
successive enactment of substantially identical emergency 
acts if we were to allow that practice to continue. Accord- 
ingly, we reach the merits. 

^ On October 22, 1979, a division of this court granted a 
temporary stay of the trial court's order. On November 9, 
1979, the full court, because of the "exceptional importance" 
of the issue presented, ordered that the case be heard initially 
by the court sitting en banc. D.C.App. R. 40(c). 
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In exercising our review function, we have acknowl- 
edged that "the core and primary purpose of the Home 
Rule Act . . . was to relieve Congress of the burden of 
legislating upon essentially local matters ^to the greatest 
extent possible, consistent with the constitutional man- 
date/ D,C. Code 1978 Supp., §1-121 (a)." Mcintosh, 
supra at 753 (footnote omitted). We also have stressed, 
however, that the Act only "delegates to the Council 
legislative power over 'all rightful subjects of legislation 
within the District'" Id. at 750 n.ll (quoting D.C. 
Code 1978, §1-124) (emphasis added). Thus, we have 
perceived that our role — ^indeed our duty — ^is to interpret 
the Act without undue deference to either legislative body, 
but always with a central focus: the intent of Congress.* 



' Our dissenting colleagues argue from two premises : first, 
the presumptive validity of the Councirs actions and, second, 
the principle of judicial restraint in reviewing the authority 
of the Council to act in a particular manner. More specifically, 
they say: 

[1] There is a fundamental canon of statutory construc- 
tion which mandates that if a statute is fairly 
susceptible of two constructions, one which will give 
it effect, the other which would defeat it, the former 
is preferred. Coupled with this canon is the strong 
presumption in favor of the validity of actions by 
Hie legislature (in this case the District Council). 
« « « 

[2] Courts should adhere to the principles of judicial 
restraint when called upon to review the validity 
of the authority under which a coordinate branch 
of government acts. Any restriction on broad au- 
thority should be read narrowly and no limitations 
not expressly imposed by Congress should be in- 
ferred. The interpretation of its powers by any 
branch is to be given great respect. [Post at 49, 
58 (citations omitted) .] 

[Continued] 
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11. 



Under the Home Rule Act, the District of Columbia 
Council is empowered to pass legislation by a majority 
vote after two readings, at least 13 days apart. D.C. Code 
1979 Supp. § 1-146 (a).* If the Mayor does not veto the 



» [Continued] 
We cannot agree that these premises help the analysis. As 
to the first, given the fact that we are dealing with two legis- 
latures. Congress and the District Council, it begs the ques- 
tion to say that the Council's own interpretation of the Home 
Rule Act should be presumed valid. The Council itself is the 
result, not the initiator, of the Home Rule Act The Coun- 
cil's interpretation of its own authority obviously commands 
great respect, but neither the Council's interpretation nor 
any opposed to it, is entitled to weight beyond the inherent 
persuasiveness of the position taken in a particular instance. 

As to the second premise, our dissenting colleagues do not 
question this court's authority — and responsibility — ^to review 
the Council's actions here. The cases cited in support of 
judicial restraint, however, rely substantially on the same 
proposition advanced to support the dissenters' first argu- 
ment: the presumed validity of a legislative act. Yet, as al- 
ready indicated, we are confronted by the potentially con- 
flicting positions of two legislative bodies — Congress and the 
Council — and it is this court's duty to determine whether 
they can be reconciled. We perceive no principled basis for 
deferring to the Council's interpretation of the Home Rule 
Act, apart from the merits of the Council's argument. Air 
though "the interpretation of its powers by any branch is due 
great respect from the others [,] . . . *[i]t is emphatically 
the province and duty of the judicial department to say what 
the law is.' " United States v. Nixon, 418 U.S. 683, 703 (1974) 
(quoting Marbury v. Madison, 1 Cranch 137, 177 (1803)). 

•The Home Rule Act, D.C. Code 1979 Supp., §1-146 (a), 
provides : 

The Council, to discharge the powers and duties im- 
posed herein, shall pass acts and adopt resolutions, upon 
a vote of a majority of the members of the Council present 
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act within 10 days (or if the Council overrides a veto by 
a two-thirds vote) , it becomes effective after a 30 legisla- 
tive-day layover in Congress, unless disapproved by con- 
current resolution. B.C. Code 1979 Supp,, §§ 1-144 (e), 
-147(c) (DJ The second-reading requirement was adopted 



and voting, unless otherwise provided in this Act or by 
the Council. The Council shall use acts for all legislative 
purposes. Each proposed act (other than an act to which 
section 47-224 applies) shall be read twice in substan- 
tially the same form, with at least thirteen days inter- 
vening between each reading. Upon final adoption by the 
Council each act shall be made immediately available to 
the public in a manner which the Council shall determine. 
If the Council determines, by a vote of two-thirds of the 
members, that emergency circumstances make it neces- 
sary that an act be passed after a single reading, or that 
it take effect immediately upon enactment, such act shall 
be effective for a period of not to exceed ninety days. 
Resolutions shall be used to express simple determina- 
tions, decisions, or directions of the Council of a special 
or temporary character. 

^D.C. Code 1979 Supp., § 1-147 (c) (1) provides: 

Except acts of the Council which are submitted to the 
President in accordance with the Budget and Accounting 
Act, 1921 (81 U.S.C. 1 et seq.) [,] any act which the 
Council determines according to section 1-146 (a) , should 
take effect immediately because of emergency circum- 
stances, and acts proposing amendments to title IV of 
this chapter, the Chairman of the Council shall transmit 
to the Speaker of the House of Representatives, and the 
President of the Senate a copy of each act passed by the 
Council and signed by the Mayor, or vetoed by the Mayor 
and repassed by two-thirds of the Council present and 
voting, each act passed by the Council and allowed to 
become effective by the Mayor without his signature, and 
each initiated act and act subject to referendum which 
has been ratified by a majority of the registered qualified 
electors voting on the initiative or referendum. Except 
as provided in pardgraph (2), no such act shall take effect 
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to give notice of a pending proposal so that '^the public 
and interested parties can discuss this legislation'' before 
passage. Staff op the House Comm. on the District 
OP CoLUMBU, 93d Cong., 2d Sess., Home Rule for 
THE District op Columbia 1973-1974 at 1042 (Comm. 
Print 1974) (hereafter cited as Home Rule History) 
(statement of Rep. Thomas M. Rees).* The 30 legislative- 
day layover was imposed as an orderly way for Congress 
to carry out its constitutional responsibility to legislate 
for the District.* 



until the end of the SO-^day period (excluding Saturdays, 
Sundays, and holidays, and any day on which neither 
House is in session because of an adjournment sine die, 
a recess of more than S days, or an adjournment of more 
than S days) beginning on the day such aet is transmitted 
by the Chairman to the Speaker of the House of Repre- 
sentatives and the President of the Senate and then only 
if during such SO-day period both Houses of Congress do 
not adopt a concurrent resolution disapproving such act. 
The provisions of section 1-127, except subsections (d), 
(e) , and (f ) of such section, shall apply with respect to 
any concurrent resolution disapproving any act pursuant 
to this paragraph. [Emphasis added.] 

D.C. Code 1979 Supp., § 1-147 (c) (2) authorizes a one-house 
veto of Council legislation with respect to Titles 22, 23, and 
24, on criminal offenses, criminal procedure, and prisoners 
ind their treatment, respectively. 

* A second-reading rule is often found in municipal charters ; 
t serves the purpose of permitting the public to participate 
n the legislative process. See Town of Bumsville v. City of 
moomington, 268 Minn. 84, 90, 128 N.W.2d 97, 102 (1964) ; 
latfUld V. Meers, 402 S.W.2d 86, 44-46 (Mo. App. 1966). 

•Congress has expressly reserved a statutory right "to 
exercise its constitutional authority as legislature for the 
District, by enacting legislation for the District on any sub- 
ect, . . . including legislation to amend or repeal any law 
n force in the District." D.C. Code 1978 Supp., § 1-126. This 
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In contrast, the Council may pass "emergency** legis- 
lation by a vote of two-thirds of the members if "emer- 
gency circumstances make it necessary that an act be 
passed after a single reading, or that it take effect im- 
mediately upon enactment.** § 1-146 (a) • However, "such 
act shall be effective for a period of not to exceed ninety 
days.** Id. 

The Council considers a situation to be an emergency 
when immediate legislative action is required for "[t]he 
preservation of the public peace, health, safety and gen- 
eral welfare.** Emergency Condominium and Cooperative 
Control Resolution of 1979, Res. 3-126, 25 D.C. Reg. 
10370, 10372 (June 1, 1979) ; acc(yrd, Lifschitz v. City 
of Miami Beoxh, 339 So.2d 232, 234 (Fla-App. 1976), 
cert, denied, 348 So.2d 949 (Fla. 1977) ; Padberg v. Roos, 
404 S.W.2d 161, 168 (Mo. 1966) (en banc). 

Faced with a serious shortage of rental housing in 
the District because of widespread conversion of rental 
housing to condominium and cooperative property, the 
Council perceived a need "to impose temporary controls 
on the conversion of rental properties to condominium or 
cooperative status and thus to stabilize rental housing 
in the District of Columbia.** Res. 3-126, mpra. Ac- 
cordingly, to preserve the status quo until permanent 
legislation could be devised, the Council passed three 



statute follows from the constitutional requirement that Con- 
gress retain "the power ... at any time to revise, alter, or 
revoke the [legislative] authority granted." D.C. v. John R. 
Thompson Co., 346 U.S. 100, 109 (1953) ; see U.S. CONST, 
art. I, § 8, cl. 17 ("The Congress shall have power to exercise 
exclusive Legislation in all Cases whatsoever, over such Dis- 
trict ... as may, by Cession of particular States, and the 
Acceptance of Congress, become the Seat of Government of 
the United States."). 
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series of emergency acts imposing moratoriums on such 
conversion and regulating the sale of converted units.*^ 

WHOC does not dispute that the Council acted in re- 
sponse to a genuine emergency.^* Nor does the District 
contend that different emergencies prompted adoption of 
the acts within each count of WHOC's complaint; each 
count admittedly reflects substantially identical, successive 
measures directed at the same, ongoing emergency."^^ 
Thus, all parties agree on the statement of the issue. 

The dispute stems from the District's position that 
the only procedural limitation in § 1-146 (a) on passage 
of "an act" in emergency circumstances is a two-thirds 
vote of the Council, and that the 90-day temporal limi- 
tation refers only to the particular emergency act itself, 
not more broadly to the substantive provisions of the 
act According to the District, there is no prohibition 
against adoption — ^without a second reading or referral to 
Congress — of successive, substantially identical acts di- 
rected at the same emergency. 



^^A chronology of this emergency legislation is set forth 
in the Appendix to this opinion. 

" We therefore do not reach the question whether the Dis- 
trict of Columbia courts may review the validity of the Coun- 
cirs determination that an emergency exists under particular 
circumstances. State courts are divided on that question of 
judicial power. Compare State ex rel Tyler v. Davis, 443 
S.W.2d 625 (Mo. 1969) (en banc) (court will review and 
decide whether emergency exists) with State ex rel. Hoppe v. 
Meyers, 58 Wash.2d 320, 363 P.2d 121 (1961) (en banc) 
(legislative determination of emergency is conclusive unless 
facially false) . 

^ WHOC also does not dispute that an "emergency" may 
persist for an extended period. See United States v. Southern 
Ry. Co., 364 F.2d 86, 94 (5th Cir. 1966), ceH. denied, 886 
U.S. 1031 (1967) ; Daugherty Lumber Co. v. United States, 
141 F.Supp. 576, 581 (D.Or. 1956) (3.judge court). 
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The trial court rejected this construction. It held "that 
the Council may not, through its emergency power, con- 
tinue in effect substantially the same substantive pro- 
visions of law for more than ninety days without a second 
reading of the act." Washington HoTne Ownership Coun' 
cil, Inc. V. District of Columbia, 107 Wash. D.L. Rptr. 
1985, 1993 (Nov. 9, 1979). This interpretation accords 
more closely with the concept announced in the House 
of Representatives Committee Report on the proposed 
Home Rule Act, which stated that "[w]hen the Council 
acts in an emergency fashion, ... its action shall be 
effective for not more than ninety days." Home Rule 
History at 1462 (emphasis added). Nonetheless, because 
the statutory language is not conclusive, we examine the 
scheme of the Home Rule Act, as illuminated by addi- 
tional legislative history. 

III. 

A. According to WHOC, the Council's "emergency" 
power in § 1-146 (a) to dispense with the second-reading 
ind congressional layover requirements is an exception to 
the basic scheme, not an alternate route to long-term 
legislation. More specifically, WHOC challenges the Dis- 
trict's view that the 90-day limitation on "such act" is ap- 
plicable, separately, to each emergency act as such, with- 
out regard to the substance of the legislation. WHOC 
argues that this view is inconsistent with the exceptional 
nature of the emergency power because it would permit 
adoption of consecutive emergency acts to the point where 
they effectively amount to permanent legislation. WHOC 
stresses that Congress did not intend this alternative to 
the second-reading and congressional layover requirements. 

In reply, the District concedes that under its reading 
of the statute, the Council could pass an unbroken suc- 
cession of emergency acts extending over years — as in 
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this case — ^limited only by the requirement that the Coun- 
cil find an "emergency." The District, therefore, argues 
in effect that Congress intended two alternative legisla- 
tive tracks; the Council can choose between regular or 
emergency legislative procedures solely by reference to its 
own perception of the circumstances. 

The District premises its argument not only on its 
literal reading of the "such act" clause in §1-146 (a), 
but also on the protections against abuse inherent in the 
two-thirds voting requirement for emergency measures. 
According to the District, Congress intended this addi- 
tional obstacle to Council action as a sufficient offset to 
the second-reading and congressional layover require- 
ments. The District argues that the two-thirds vote is 
an adequate safeguard because no substantial protec- 
tions are lost when the emergency procedure is used. It 
stresses that the 90-day limitation on emergency acts 
effectively serves the purpose of the second-reading re- 
quirement, since the public will be on notice after the 
first such act that citizen efforts may be necessary to 
forestall, modify, or sustain the legislation after 90 days. 
As to the congressional layover, the District notes that 
Congress has authority to override the Council's acta— 
including emergency acts — at any time, without reference 
to a formal statutory mechanism for doing so. See note 
9 supra. Thus, according to the District, the second- 
reading and 30 legislative-day layover requirements, 
while perhaps convenient to alert the public and focus 
congressional attention, do not inherently add to protec- 
tion of public rights or congressional prerogatives. 

Contrary to the District's argument, we conclude that 
WHOC's view of the statutory scheme comports riiore 
closely with the structure of the Home Rule Act, reflect- 
ing the common-sense notion that an "emergency*' pre- 
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rogative and procedure is extraordinary and should not 
be substituted freely for the regular procedure. Because 
the District's position is not wholly implausible, however, 
we turn to the legislative history. 

B. Section 146(a) of the Home Rule Act, as finally 
adopted, incorporated an amendment offered by Rep- 
resentative Thomas M. Rees, who had initiated the ^'emer- 
gency*' concept See Home Rule History at 1042. Rep. 
Rees originally proposed that emergency legislation could 
be enacted "[i]f the Council determines that emergency 
circumstances make it necessary that an act be adopted 
at a single reading or that it take effect immediately 
upon enactment" Id. Representative Gilbert Gude then 
suggested requiring a two-thirds vote of the Council 
for enactment of such measures. Rep. Rees replied: 

Mr. Rees. What I think you're suggesting is 
a good suggestion. ... I think that you might 
amend this to say ''if the Council determines 
by a two-thirds vote that emergency circum- 
stances make it necessary that an act be adopted 
at a single reading or that it take effect im- 
mediately upon enactment, such act shall be ef- 
fective for a period of not to exceed ninety 
days." Usually by a ninety day period, you 
ascertain whether the act is necessary on a cov^ 
tinning basis and then follow the second and 
third reading rule and adopt the act which will 
be a permanent part of the municipal regulations. 

Mr. Washington. Can the majority of the 
Council determine if an emergency exists? 

Mr. Rees. / think in the emergency situa- 
tion, it would be best to have a two-thirds mor 
jority vote. I think there could be some chain 
hanky-panky. We think there is an emergency, 
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they could say that, and we declare it an emer- 
gency. So I would offer an amendment to the 
amendment I suggest to the gentleman from 
Maryland, the last sentence, if the Council by 
two-thirds vote that emergency circumstances 
make it necessary that an act be adopted at a 
single reading or that it take effect immediately 
upon enactment, and I think this would put the 
proper safeguard in there. Then if they want 
to extend the act pa^t the ninety days, they 
caiUd obviatLsly folUnu the second reading rvXe. 
[Id. at 1043 (emphasis added) •] 

Several aspects of this exchange are significant First, 
Rep. Rees believed that ''usually'' 90 days would be a 
sufficient period for emergency legislation, i.e., for "as- 
certain [ing] whether the act is necessary on a continu- 
ing basis." Id. Second, he implicitly acknowledged that 
emergencies could last beyond 90 days, but in that case, 
he asserted, the problem should be resolved by tacking 
permanent legislation onto a single emergency act. In 
the event the Council "wantCs] to extend the act past 
the ninety days, they could obviously follow the second 
reading rule." Id. Third, Rep. Rees also apparently as- 
sumed that any problem could be addressed legislatively 
without a gap between emergency and permanent legisla- 
tion, although there is no evidence in the Home Rule 
History that he— or anyone else — knew at the time how 
realistic that belief actually might turn out to be." 



^' Rep. Rees made these remarks almost three months before 
Congress, at the behest of Rep. Charles Diggs, added the 30 
legislative-day layover provision to the Act See Home Rule 
History, supra at 1043, 2084, 2228, 2318-19. The House Com- 
mittee Report stating that an emergency "action shall be 
effective for not more than ninety days," Home Rule History, 
supra at 1462, also was written prior to addition of the con- 
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Finally, the reference to possible "chain hanky-panky" 
reinforces the view that a second, substantially identical 
emergency act in lieu of a second reading was not to be 
permitted. 

The District argues, to the contrary, that Rep. Rees' 
acceptance of "a two-thirds majority vote" in the sen- 
tence immediately preceding his remarks about ''chain 
hanky-panky" supports its view that Congress contem- 
plated successive emergency acts, subject only to the limi- 
tation inherent in the more difficult, two-thirds voting 
requirement. We do not agree. The two-thirds require- 
ment, suggested initially by Rep. Gude, was directed 
fundamentally against the Council's precipitous use of 
emergency power in any situation; a two-thirds vote is 
required even for passage of a single emergency act. 
Given Rep. Rees' own conclusion that if the Council 
*Vant[s] to extend the [emergency] act past the ninety 
days, they could obviously follow the second reading rule," 
we do not believe his acceptance of the two-thirds voting 
requirement was an endorsement of a potentially un- 
limited number of successive emergency acts. To the 
contrary, in context. Rep. Rees' reference to "chain 
hanky-panky" is best interpreted as a general concern 
about overuse of the emergency power in ways that 
bypass the second-reading rule. 

In summary, based on Rep. Rees' remarks and the 
House Committee report that an emergency "action shall 
be effective for not more than ninety days," Home Rule 



gressional layover requirement — ^but after Rep. Rees' state- 
ments. There is no other legislative history indicating whether 
addition of the congressional layover affected the views of 
Rep. Rees or other members of Confess on the feasibility of 
"tacking** permanent legislation onto a single emergency act 
and, consequently, on the scope of the Council's authority 
to adopt successive emergency legislation. 
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History, sicpra at 1462, we conclude that the legislative 
history supports WHOC, not the District. 

C, The District argues that whatever the structure of 
the Home Rule Act or its legislative history otherwise 
might suggest, a congressional intent to permit successive 
90-day acts must be inferred from the addition of the 
congressional layover requirement — one of the later legis- 
lative developments. See note 13 supra. 

The District points out that, in the Council's experience, 
emergency situations commonly continue well beyond 90 
days. It stresses that the most appropriate, permanent 
legislative solution usually requires time-consuming care 
in its development and may evolve months after the 
original 90-day act has expired. Even in the best of 
circumstances, when the legislative solution is clear, the 
ordinary legislative machinery, with its elaborate hear- 
ing procedure — and a 30 legislative-day congressional 
layover— simply does not allow for permanent legislation 
within 90 days of the first emergency act" A gap be- 



"D.C. Code 1978 Supp., § 1.144(e) provides: "The Coun- 
cil shall adopt and publish rules of procedures which shall 
include provisions for adequate public notification of intended 
actions of the Council." The Council, in response, has adopted 
Rules of Organization and Procedures, Res. 3-63, 26 D.C. Reg. 
9343 (April 13, 1979). These are described as follows in the 
District's motion for summary reversal: 

Rule 709 requires a 16 day period for publication of the 
proposed enactment (25 DCR 9876). Moreover, if hear- 
ings are contemplated, Rule 902 requires an additional 
notice of 'not less than fifteen (16) days prior to the date 
of the hearing* (26 DCR 9384). Following hearings 
and/or citizen input, and deliberation by the appropriate 
Committee of the Council, a report is prepared and filed 
with the Council's Secretary. (See Rules 602(a), 606, 
26 DCR 9362, 9367-9368.) The Secretary then schedules 
the proposed bill for review at a 'work session' by the 
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tween expiration of 90-day legislation and congressionally- 
approved permanent legislation is virtually inevitable, 
the District says; and, as in the case of rampant condo- 
minium conversion, the failure to bridge that gap legis- 
latively can be disastrous to the public welfare. Given 
such realities, the District argues that Congress cannot 



Committee of the Whole (COW) which consists of the 
entire Council. Work sessions of this kind are held every 
other week, i.e., alternating with legislative sessions (Rule 
404, 25 DCR 9854) . Following COW review and approval, 
the proposed measure is scheduled for consideration at 
ensuing legislative sessions at which it must 'be read 
twice in substantially the same form with at least thirteen 
days intervening between each reading* (§412 (a), 
supra). If passed following the second reading, the act is 
transmitted to the Mayor, who in turn has 'ten calendar 
days (excluding Saturdays, Sundays, and holidays) after 
it is presented to him' to consider it with a view to ap- 
proval or disapproval (§ 404(e)). If vetoed by the 
Mayor, the Council is given SO days to override his veto 
by a vote of two-thirds of the members present and 
voting. Id. If the Mayor approves the measure, it is then 
transmitted to Congress where it must lie for a 30-day 
review period before taking effect This layover period is 
far more lengthy than SO calendar days because it ex- 
cludes 'Saturdays, Sundays, holidays and any day on 
which neither House is in session because of an adjourn- 
ment sine die, a recess for more than 8 days, or an ad- 
journment of more than 3 days.' § 602 (c) , as amended, 
D.C. Code, §l-147(c) (Noncum. Supp. VI, 1979). At 
times, this SO-day period may span many months; for 
example, if an act transmitted to Congress does not com- 
plete the 30-day period before an adjournment sine die, 
the act must begin the SO-day period anew after the 
reconvening of the next Congress. See 8 Op. C. C. D. C. 
524 (1978). These circumstances do not take into con- 
sideration such matters as the length of hearings, the 
time required for careful legislative drafting, and the fact 
that publication in the D. C. Register of intended actions 
occurs but once weekly. 
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have intended to limit the Council to one emergency act 
in an ongoing emergency situation; Rep. Rees' comments 
about "chain hanky-panky" and the use of "the second 
reading rule" become, in effect, obsolete in light of the 
congressional layover provision proposed later. See note 
13 siipra. 

This contention is substantially premised on the as- 
sumption that the only acceptable "permanent legisla- 
tion" that can succeed an emergency act is a thoughtfully 
developed, "permanent" solution to the problem. Ob- 
viously, the Council's hearing procedures, careful study 
in committee, the process of amendment, the Mayor's 
role, and the congressional layover make it doubtful that, 
in a situation as complex as the wave of condominium 
conversions, a definitive solution can be designed and im- 
plemented within 90 days. But this argument overlooks 
a crucial point: as the Council itself has recognized, it 
can use its regular legislative authority to deal with the 
problem on an interim basis.^" There is no reason why 
the solution adopted in the first emergency act cannot 
be proposed simultaneously as "permanent" legislation, 
as Rep. Rees suggested. The "permanent" legislation 
could be effective for a specified period, e.g., six or nine 
months, see note 15 supra, v^th a reasonable expectation 
that it could be effective (after a second reading, con- 
sideration by the Mayor, and a congressional layover) 
within 90 days of the first reading.^* 



^^ The Council used the regular legislative process to pass 
the Cooperative Conversion Moratorium Act, Act No. 1-71, 
D.C. Code 1978 Supp., §29-801, which imposed a ISO-day 
moratorium on cooperative conversions. 

" If an emergency act were used as a first reading, to be 
followed by the ordinary legislative sequence as suggested 
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It is true that in order to adopt permanent legislation 
within 90 days, the Council first would have to adopt 
abbreviated hearing procedures for use on those oc- 
casions when it declares emergency circumstances, in or- 
der to assure that a second reading and passage could 
occur not long after 13 days from the first reading. 
Compare note 16 supra with note 14 supra. The need 
to abbreviate hearing procedures in emergency circum- 
stances, however, does not detract from the reasonable- 
ness of this alternative to successive emergency enact- 
ments, since there is no statutory requirement that binds 



by Rep. Rees (quoted in the text above) , the virtually ideal 
timetable, requiring 71 days, would be as follows : 

Action Day 

Emergency act 

(first reading) 1 

Second reading; 

submission to Mayor 16 * 

Approval by Mayor; 

submission to Congress 29 ** 

End of congressional 

layover without disapproval 71 *** 

* Assumes the required 18-day interval and no substantial 
changes, which would require an additional reading. D.C. 
Code 1979 Supp., § 1-146 (a). 

** Assumes 10 days plus two weekends: the full ''ten calendar 
days (excluding Saturdays, Sundays, and holidays) after the 
act is presented to him." D.C. Code 1979 Supp., § 1.144(e). 
If the Mayor instead disapproved, the Council would have 
up to 30 days to override the veto. Id. 

*** Assumes 30 days plus six weekends and no recesses or 
adjournments of more than three days; i.e., the full 30 days 
''excluding Saturdays, Sundays, and holidays, and any day 
on which neither House is in session because of an adjourn- 
ment sine die, a recess of more than 3 days, or adjournment of 
more than 3 days." D.C. Code 1979 Supp., § 1-147 (c) (1). 

[990] 



Digitized by 



Google 



202 



the Council to any particular hearings. See D.C. Code 
1979 Supp., § 1-144 (c)." 

We agree with the District that this approach puts a 
premium on pushing temporary solutions through the 
full legislative process, and that it may detract from the 
most orderly legislative consideration of a problem by 
forcing the Council and Mayor to spend time on legisla- 
tion known to be an incomplete, even flawed response to 
the problem. But this does not make the approach so 
unworkable that we can infer Congress must have 
intended (by virtue of the layover provision or other- 
wise) to permit consecutive emergency acts. The fact 
is, the succession of emergency acts at issue in this case 
imposed solutions over a long period of time that were 
no more complete than those available through the sug- 
gested combination of emergency and regular procedures. 
The District, therefore, is not in a position to argue that 
its sustained "emergency'' approach to the problem, with- 
out a second reading or congressional layover, necessarily 
brings such a superior legislative response that Congress 
manifestly intended it as a valid alternative to permanent 
legislation. Cf. SEC v. Sloan, 436 U.S. 103, 115 (1978) 
(SEC is not empowered to impose successive suspensions 



^^ Contrary to the suggestion of our dissenting colleagues, 
see post at 52 n.5, adoption of abbreviated hearing pro- 
cedures for use in emergency circumstances would not alter 
the hearing procedures for adoption of permanent legislation 
in ordinary circumstances, unaccompanied by declaration of 
an emergency. Thus, when permanent legislation is not initi- 
ated by an emergency enactment, the Council could still pro- 
ceed under its present regulations. Our point is that the re- 
quired second reading before extension of an emergency act 
beyond 90 days puts the public on notice of the longer-term 
action the Council is about to take, without limiting the 
Council to particular hearing procedures. 
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of trading although alternative remedies were ''more 
cumbersome''). 

We conclude that Congress, fundamentally, required 
a second reading and congressional layover as necessary 
safeguards whenever long-term legislation is adopted. The 
proponents of the amendment authorizing emergency leg- 
islation (most notably Rep. Rees) cannot be understood 
to have compromised the second-reading requirement 
when they proposed the two-thirds voting requirement 
for emergency acts; and the later addition of the 30 
legislative-day congressional layover cannot be said to 
have imposed such a burdensome requirement that its 
very adoption manifests an eventual congressional de- 
cision to tolerate an unlimited number of consecutive, 
substantially identical emergency acts by the Council, as 
a way of overcoming that burden. 

D. The District argues, finally, that despite any ad- 
verse implication from the initial legislative history, Con- 
gress made clear its intent, favoring the District's in- 
terpretation, in adopting the 1978 amendments to the 
Home Rule Act. These allegedly show that Congress was 
aware of, and thus implicitly approved, the Council's 
regular use of consecutive, nearly identical emergency 
acts.^* 



^^ The Council's practice was noted in H.R. Rep. No. 95- 
1104, 96th Cong., 2d Sess. at 23 (1978) : 

Perhaps the most difficult and burdensome aspect of 
section 602(c), the congressional review process, is the 
uncertainty of when an. act passed by the Council will 
become law. • • • At its worst, as in the case of the Con- 
dominium Act of 1976 (D.C. Act 1-161), seven months 
elapsed before the act became law. The unpredictability 
has forced the District to enact an inordinate amount of 
temporary (90-day) "emergency legislation" that re- 
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We cannot agi-ee. It is true the House committee re- 
port acknowledged that "[t]he unpredictability [of the 
congressional review process] has forced the District to 
enact an inordinate amount of temporary (90-day) 
^emergency legislation'/' note 18 supra; but the re- 
port did not focus on the legality of successive emer- 
gency acts and did not express approval of the District's 
actions. See Sloan, supra at 120-21. More importantly, 
Congress responded to the acknowledged problem of delay 
in final passage of Council acts by affirmatively reject- 
ing a recommendation that, in the interest of Congress, 
the layover should be increased to 60 days; instead, Con- 
gress retained a 30 legislative-day layover and even ad- 
justed the calculation of legislative days in the District's 
favor. See D.C. Code 1979 Supp., § 1-147 (c) (1) ; note 
18 supra.^^ Congress thereby reaffirmed that the 30 
legislative-day period for review is compatible with the 
Council's needs, including the ability to deal with emer- 
gencies. We cannot construe Congress' 1978 acknowledg- 



quires no congressional review and takes effect immedi- 
ately. 

Although the Task Force recommended a review period 
of 60 calendar days, the committee feels that 80 calendar 
days, excluding weekends, holidays and recesses or ad- 
journments over three days, will allow sufficient time for 
Congress to act on a disapproving resolution if one were 
introduced. This span of time would have accommodated 
any disapproving resolutions previously introduced. 

" As indicated in D.C. Code 1979 Supp., § 1.147(c) (1) and 
the Committee report cited in note 18 supra, the 80 legislative- 
day period now excludes only days in which "neither House 
is in session because of an adjournment sine die, a recess of 
more than 3 days, or an adjournment of more than 3 days.'* 
§1-147 (c)(1). Thus, after the 1978 amendments, a three- 
day recess or adjournment would be counted in the 30-day 
layover. 
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ment of the Councirs emergency legislation to be, in 
addition, a ^interpretation of legislative intent or an 
amendatory endorsement of the Councirs practice. See 
Haynes v. United States, 390 U.S. 85, 87 n.4 (1968) 
("The views of a subsequent Congress of course provide 
ho controlling basis from which to infer the purposes 
of an earlier Congress") ; United States v. Price, 861 
U.S. 304, 313 (1960) (earlier congressional intent will 
not be inferred from a later amendment). The better 
interpretation of Congress' attitude is a willingness to 
forbear from joining issue on the problem. 

IV. 

We have reviewed the language of §1-146 (a), the 
overall legislative process under the Home Rule Act, the 
legislative history, and the workability of the "emer- 
gency" and "permanent" legislative provisions in con- 
junction. We agree with WHOC and the trial court. 

We conclude, in summary, that Congress intended the 
Council's emergency power to be an exception to the 
fundamental legislative process requiring a second read- 
ing and congressional layover; it is not an alternative 
legislative track to be used repeatedly whenever the 
Council perceives an ongoing emergency. We read the 
legislative history, especially as elaborated by Rep. Rees, 
to underscore that the Council must follow the "perma- 
nent" legislative route whenever it concludes that emer- 
gency circumstances demand legislative protection be- 
yond a 90-day emergency act. The fact that Congress, 
even when adopting the 1978 amendments to the Home 
Rule Act, may not fully have appreciated the difficulties 
it had imposed on the District, does not alter our reading 
of what Congress has required. 

Finally, the District has not shown that a 90-day 
limit on substantive legislation enacted by way of the 
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Councirs emergency power under §1-146 (a) is incom- 
patible with the need for a responsive legislative process 
in the District of Columbia. Nothing in the structure of 
the home rule legislative scheme, as applied to the reali- 
ties faced by the Council, compels a conclusion that Con- 
gress must have contemplated the possibility of consecu- 
tive, virtually identical 90-day acts by the District Coun- 
cil in response to the same emergency,^ We believe the 
District's arguments are strained in comparison with the 
interpretation advanced by WHOC and adopted by the 
trial court.*^ 



^ As indicated at note 16 supra, we premise our analysis 
of the District's ''structurar' argument on an assumption 
that Congress is in session, such that the SO-day layover 
period can run interrupted only by weekends and holidays. 
We do not foreclose the argument that a congressional recess 
after enactment but before the 80-day period has run may 
create a different emergency permitting a second, consecutive 
emergency act 

2^ In interpreting the language used in § 1-146 (a) , in the 
context of the overall legislative scheme, we take the approach 
used by the Supreme Court in Sloan, supra. There, the Court 
held that the Securities and Exchange Commission did not 
have power to order successive suspensions of trading under 
a statutory provision permitting it ''summarily to suspend 
trading in any security . . . for a period, not exceeding ten 
days" for the protection of the public. Id. at 105 (quoting 
15 U.S.C. §78i(k) (1976)). The Court concluded that sue 
cessive 10-day suspensions unlawfully bsrpassed notice and 
hearing procedures in other sections of the statute designed 
to protect the issuer's rights. Although the contexts are dif- 
ferent, Sloan is strong authority for the propositions that an 
overall legislative scheme must be carefully evaluated, and 
that express provisions against arbitrary action — ^here the 
second-reading and congressional layover requirements — 
should not be subordinated to summary procedures, absent 
clear congressional intent or compelling indications in the 
statute. 
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We therefore hold that when the Council, by a two- 
thirds vote after a single reading, enacts legislation in 
response to emergency circumstances, as authorized by 
D.C. Code 1979 Supp., §1-146 (a), that act "shall be 
effective for a period of not to exceed ninety days," id., 
and the Council has no authority to pass another sub- 
stantially identical emergency act in response to the 
same emergency. 

Consistent with the declaratory relief inherent in our 
construction of § 1-146 (a), we also affirm the trial court's 
injunction against implementation of the Emergency Con- 
dominium and Cooperative Conversion Stabilization Act 
of 1979, E.A. 3-95.^ The trial court's declaratory re- 
lief, coupled with an immediate injunction, could not 
have taken the District by surprise because the former 
Corporation Counsel warned the District Council about 
the possible illegality of such successive emergency legis- 
lation.^ On the other hand. Congress was aware of the 
issue while considering the 1978 amendments to the 
Home Rule Act and was not inclined to take it on di- 
rectly. Furthermore, the parties have stipulated to the 
existence of numerous emergency acts which this opinion 
may affect, and yet we are not in a position, on this 
appellate record, to evaluate the impact of our decision 
in these other contexts. Nor, finally, are we in a position 



'^ This Act apparently has expired and has been superseded 
by permanent legislation. See Appendix. We leave it to the 
parties and the trial court to evaluate the legal effect of this 
injimction. 

*• See Comments on EA U86: Emergency Cooperative Reg* 
vlation Act of 1976, 1 Opinions of the Corporation Counsel 
424 (Jan. 11, 1977) ; The Emergency Legislation Authority of 
the Council, 1 Opinions of the Corporation Counsel 467 (Feb. 
16, 1977) ; Comments on EA 2-lSS, the "First Emergency 
Housing Discontinuance Regulation Act of 1978," 8 Opinions 
of the Corporation Counsel 258 (July 27, 1978). 
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to evaluate the implications of this opinion for the va- 
lidity of unchallenged, successive emergency acts which 
have expired. Cf. American Bankers Association v. Con- 
neU, No. 78-1337 (D.C.Cir. April 20, 1979), ceH. denied, 
100 S.Ct. 240 (1979) (judgment invalidating bank fund 
transfer systems recognized as potentially disruptive of 
private investment and the public interest; judgment 
stayed for over eight months to permit congressional 
response ).^^ 

Recognizing, therefore, that the District requires an 
appropriate interval in which to deal with its emergency 
legislation, we shall stay for 90 days the mandate to be 
issued upon this opinion and order. See Buckley v. Valeo^ 
424 U.S. 1, 142-43 (1976) ; Junghans v. DepaHmerU of 
Human Resources, D.C.App., 289 A.2d 17, 26 (1972) ; 
American Bankers Association, supra. 

So ordered. 



APPENDIX 

The emergency enactments challenged in WHOC's com- 
plaint are:* 

A. Count One 

On December 4, 1979, after two readings, the Coun- 
cil passed the Condominium and Cooperative Conversion 
Stabilization Act No. 3-143, which was signed by the 



^*The circuit court's reasons are set forth in an unpub- 
lished judgment The disposition itself is acknowledged at 
595 F.2d 887 (1979). 

* The following description of the legislation at issue closely 
follows the trial court's clear and comprehensive discussion 
contained in its Opinion and Order of October 19, 1979. 

[997] 



Digitized by 



Google 



209 



Mayor on December 21, 1979. The act imposes a 180- 
day moratorium on cooperative and condominium con- 
versions, with specified exemptions to be determined by 
the Mayor. The act became D.C. Law 3-53 upon expira- 
tion of the congressional review period on February 23, 
1980. 

This permanent legislation was preceded by the follow- 
ing emergency acts : 

1. Emergency Condominium and Cooperative 
Stabilizati(m Act of 1979, E.A. 3-44, ap- 
proved May 29, 1979. [25 D.C.Reg. 10363] 

Accompanied by Resolution 3-126, May 22, 1979, 
this act imposed a 90-day moratorium on con- 
dominium and cooperative conversions, and es- 
tablished the Emergency Condominium and Co- 
operative Conversion Commission to study the 
subject and recommend permanent legislation 
to address problems of low-moderate income 
tenants who would experience difficulty buying 
units upon conversion. In setting forth the 
circumstances deemed to constitute an emer- 
gency, the resolution stated : 

The preservation of the public peace, health, 
safety and general welfare necessitates an 
emergency act to impose temporary controls 
on the conversion of rental properties to 
condominium or cooperative status and thus 
to stabilize rental housing in the District 
of Columbia. 

2. Emergency Condominium and Cooperative 
Conversion Stabilization Act of 1979, E.A. 
3-95, approved August 27, 1979. [26 D.C. 
Reg. 1014] 
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This act was accompanied by Resolution 3-201, 
July 31, 1979, which is identical to Resolution 
3-126, suprcL. 

3. Condarninium and Cooperative Conversion 
Stabilization Emergency Act of 1979 ^ E.A. 
3-132, approved November 23, 1979.** [26 
D.C. Reg. 2436] 

This act was accompanied by Resolution 3-277, 
November 20, 1979, stating that permanent 
legislation has been favorably reported out of 
committee, but that it could not be « made effec- 
tive until 1980. The provisions are otherwise 
substantially identical to those contained in Act 
No. 3-95 and Resolution 3-201, supra. 

4. Condominium and Cooperative Stabilization 
Emergency Act of 1980, E.A. 3-151, ap- 
proved February 20, 1980.** [27 D.C. Reg. 
849] 

This act was accompanied by Resolution 3-335, 
February 20, 1980, stating that permanent 
legislation would not become effective until after 
the expiration of E.A. 3-132. The provisions 
are otherwise substantially identical to those 
contained in Act No. 3-95 and Resolution 3-201, 
supra. 



♦♦ This emergency act was passed since the filing of 
WHOC's complaint and before oral argument, but it replaced 
E.A. 3-95 supra. Since the two acts are substantially identical, 
we understand that the controversy between the parties was 
unaffected by the new enactment. 
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B. Count Two 

Following enactment of two emergency moratorium 
acts,*** the Council, after two readings, enacted and 
submitted to Congress the Cooperative Conversion Mora- 
torium Act, D.C. Law 1-71, D.C. Code 1978 Supp., § 29- 
801. It became law on June 19, 1976, at the expiration 
of the 80-day congressional review period. This law 
provided for a 180-day moratorium on cooperative con- 
versions, expiring on November 8, 1976. The report of 
the Council's Committee on Housing and Urban Develop- 
^ ment which accompanied the bill stated that the 180-day 
moratorium was needed to allow the Council time to 
"construct and offer permanent legislation which will 
serve to govern the establishment and conduct of co- 
operative housing accomodations in the District." 

Following expiration of the 180-day moratorium, the 
Council passed and the Mayor approved 10 successive 
emergency acts which continued the moratorium in 
force: 

1. Emergency Cooperative RegvXation Act of 

1976, E.A. 1-189, approved January 3, 

1977. [23 D.C.Reg. 4941] 

This act was accompanied by Resolution 1-434, 
December 7, 1976, finding emergency circum- 
stances in the fact that the congressionally- 
approved 180-day moratorium would expire be- 
fore the Council (given its "legislative sched- 
ule") could enact "comprehensive legislation," 
and that "chaos ... in the housing market" 



♦♦♦ The Emergency Cooperative Conversion Act, E.A. 1-90, 
approved February 6, 1976, and the Second Emergency Co- 
operative Conversion Moratorium Act of 1976, E.A, 1-112, 
approved May 6, 1976. 
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would result from termination of the morato- 
rium prior to enactment* of comprehensive legis- 
lation. 23 D.C. Reg. 4275. 

2. Emergency Cooperative Regidatixm Act of 
1977, E.A. 2-13, approved March 18, 1977. 
[23 D.C.Reg. 7683] 

Accompanied by Resolution 2-38, March 8, 1977, 
23 D.C. Reg. 7699, this act follows the lan- 
guage of the first emergency moratorium (E.A. 
1-189, sujyra), and is based on the same emer- 
gency circumstances. 

3. Second Emergency Cooperative RegtUation 
Act of 1977, E.A. 2-47, approved June 17, 
1977. [24 D.CReg. 207] 

This Act and accompanying Resolution 2-100, 
June 14, 1977, 24 D.C.Reg. Ill, are the same 
as their predecessors, except that the act adds 
provisions for housing and relocation assistance 
to persons displaced by conversions occurring 
within the limited exceptions to the moratorium. 

4. Third Emergency Cooperative Regulation Act 
of 1977, E.A. 2-88, approved October 12, 
1977. [24 D.C.Reg. 3177] 

This act and accompanying Resolution 2-165, 
September 13, 1977, 24 D.C. Reg. 5583, are 
virtually identical to those immediately preceed- 
ing (Act No. 2-47 and Resolution 2-100, mpra). 

On December 6, 1977, the Council enacted the 
First Emergency Cooperative Conversion Regu- 
lation Act of 1978, E.A. 2-70, following adop- 
tion of Resolution 2-224. The provisions of that 
act and resolution were virtually the same as 
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E.A. 2-88 and Resolution 2-165 supra. On 
January 20, 1978, the Mayor disapproved E.A. 
2-70 because of technical deficiencies in the lan- 
guage (and in the language of the similarly- 
worded permanent legislation then pending on 
the same subject). In his statement of reasons, 
the Mayor stated that his action would not ad- 
versely affect tenants in the District 

5. Second Emergency Cooperative RegtUation 
Act of 1978 E.A. 2-171, approved April 3, 
1978. [24 D.C.Reg. 9265] 

This act was accompanied by Resolution 2-258, 
February 21, 1978, which notes that the Mayor's 
disapproval of E.A. 2-70 left a gap in regula- 
tion of cooperative conversions, resulting in an 
emergency because a continued moratorium is 
needed to prevent chaos. 24 D.C.Reg. 8231. 
The Act is a revised version of E.A. 2-88, supra. 

6. Third Emergency Cooperative RegvXatUm 
Act of 1978, E.A. 2-239, approved July 17, 
1978. [25 D.C.Reg. 1480] 

This act was accompanied by Resolution 2-389, 
which recites that comprehensive legislation is 
under consideration in committee and scheduled 
for public hearings, and that the moratorium 
must continue to avoid chaos. 25 D.C. Reg. 
1786. The Act is identical to Act No. 2-171, 
supra. 

7. Fourth Emergency Cooperative Regulation 
Act of 1978, E.A. 2-290, approved October 
25,. 1978. [25 D.C.Reg. 4332] 

This act was accompanied by Resolution 2-447, 
October 3, 1978. 25 D.C.Reg. 3565. The act 
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and resolution are virtually identical to E.A- 2- 
239 and Resolution 2-389, suprcu 

8. First Emergency Cooperative Regulation 
Act of 1979, E.A. 3-2, approved January 
25, 1979. [25 D.C.Reg. 7680] 

Accompanied by Resolution 3-12, January 16, 
1979, 25 D.C. Reg. 7837, this act is identical 
to its predecessor, E.A. 2-290, except that addi- 
tional amendments were made to the code pro- 
visions governing the Relocation Assistance Of- 
fice. The resolution is identical to Resolution 2- 
447, eupra. 

9. Second Emergency Cooperative Regulation 
Act of 1979, E.A. 3-37, approved May 4, 
1979. [25 D.C.Reg. 9918] 

This act was accompanied by Resolution 3-73, 
April 10, 1979. 25 D.C.Reg. 9937. The act 
and the resolution are virtually identical to their 
immediate predecessors. 

10. Third Emergency Cooperative Regulation 
Act of 1979, E.A. 3-79, approved August 
3, 1979. [26 D.C.Reg. 642] 

This act was accompanied by Resolution 3-170, 
July 17, 1979, which recites that permanent leg- 
islation is before the Mayor and that the mora- 
torium meanwhile must remain in effect to 
avoid chaos. 26 D.C.Reg. 662. Provisions of 
this act are virtually identical to E.A. 3-37, 
supra. 

On June 5, 1979, the Council adopted permanent 
legislation in the Cooperative Regulation Act of 
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1979, which became D.C. Law 3-19 on Septem- 
ber 28, 1979, upon expiration of the 30-day con- 
gressional review period. 26 D.C.Reg. 1649. 
This law, containing essentially the same pro- 
visions as those included in the preceding emer- 
gency act, was adopted by the Council almost 
three years after enactment of D.C. Law 1-71, 
the 180-day moratorium which had been in- 
tended to gain time for the Council to develop 
and enact permanent legislation. 

C. Count Three 

On November 29, 1977, the Council passed the Rental 
Housing Act of 1977, Act No. 2-118, which generally 
provides a rentrcontrol plan for the District and regu- 
lates sales of rental housing. Upon completion of the 
congressional review period, it became D.C. Law 2-54 
on March 16, 1978, D.C. Code 1979 Supp., § 45-1681 et 
aeq. The Council has adopted permanent legislation to 
amend that law, namely (1) the Offer to Purchase Act 
of 1979, Act No. 3-75, approved August 1, 1979, which 
became law on October 18, 1979, 26 D.C.Reg. 1823, 
and (2) the Multi-Family Rental Housing Purchase Act 
of 1979, Act No. 3-62, which completed congressional re- 
view and became D.C. Law 3-18 on September 28, 1979. 
26 D.C.Reg. 1648. The Offer to Purchase Act extends 
the period which owners must give tenants to consider 
the purchase of rental property and limits the down 
payment that may be required to 5% of the purchase 
price. The Multi-Family Rental Housing Purchase Act 
gives tenants an extended time for organizing to con- 
sider an offer of sale by the owner. 

During the interim between the enactment of the Ren- 
tal Housing Act of 1977 and the two permanent amend- 
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merits in 1979, the substance of these amendments was 
enacted in the form of 10 emergency measures: 

1. Emergency Offer to Pv/rchase Act of 197S, 
E.A. 2-273, approved September 1, 1978. 
[25 D.C.Reg. 2545] 

Accompanied by Resolution 2-425, August 10, 
1978, 25 D.C.Reg. 2078, this act amended sec- 
tions 601 and 602 of the Rental Housing Act of 

1977. The resolution describes inadequacies in 
the 1977 act and states that an emergency 
exists in that inunediate amendment is needed 
to prevent tenant evictions and to protect pur- 
chase rights of tenants. 

2. Emergency Mvlti-FamUy Rental Housing 
Purchase Act of 1978, E.A. 2-277, approved 
October 3, 1978. [25 D.C.Reg. 3419] 

Accompanied by Resolution 2-434, September 19, 

1978, 25 D.C.Reg. 3450, this act addresses an 
emergency in the fact that tenants are at a dis- 
advantage in attempting to buy their buildings 
in the absence of an amendment to section 602 
(b) of the 1977 act. 

3. Second Emergency Offer to Purchase Act of 
1978, E.A. 2-315, approved December 15, 
1978. [25 D.C.Reg. 6120] 

This act was accompanied by Resolution 2-471, 
November 14, 1978, whidi notes that permanent 
legislation had been introduced in the Council. 
25 D.C.Reg. 5557. This act and resolution are 
otherwise identical, respectively, to Act No. 2- 
273 and Resolution 2-425, supra. 
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4. Emergency Multi-Family Rental Housing 
Purchase Act of 1979, E.A. 2-314, approved 
December 14, 1978. [25 D.C.Reg. 6118] 

Accompanied by Resolution 2-469, November 15, 
1978, 25 D.C.Reg. 5552, this act deletes sec- 
tion 602(b) of the Rental Housing Act of 1977 
and substitutes a new section 602(b). The 
resolution notes that permanent legislatiwi is 
under consideration in committee, but that a 
scheduled recess would prevent enactment of 
permanent legislation before expiration of the 
previous emergency act (E.A. 2-277). This situ- 
ation was said to constitute an emergency. 

5. Second Emergency MtUti-Family Rental 
Housing Purchase Act of 1979, E.A. 3-15, 
approved March 13, 1979. [25 D.C.Reg. 
8787] 

This act was accompanied by Resolution 3-39, 
25 D.C.Reg. 8790, which states that committee 
consideration of permanent legislation . con- 
tinues, and that permanent legislation cannot 
be enacted before expiration of E.A. 2-314, 
supra. This Act is identical to E.A. 2-314, 
swpra. 

6. First Emergency Offer to Purchase Act of 
1979, E.A. 3-16, approved March 16, 1979. 
[25 D.C.Reg. 8793] 

This act was accompanied by Resolution 8-42, 
25 D.C.Reg. 8796, noting that permanent leg- 
islation had been introduced in the Council but 
would not be enacted prior to expiration of 
E. A. 2-315, thus creating the need to reenact 
the provisions of the earlier act. 
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7. Third Emergency MuLti-Family Rental 
Housing Purchase Act of 1979, E.A. 3-53, 
June 11, 1979. [25 D.C.Reg. 10880] 

This act was accompanied by Resolution 3-119, 
May 22, 1979, 25 D.C.Reg. 10883, recognizing 
the same emergency as its predecessor (E.A. 
3-15, supra) and noting that a permanent bill 
had been reported out of committee. 

8. Second Emergency Offer to Purchase Act of 
1979, E.A- 3-54, approved June 12, 1979. 
[25 D.CReg. 10886] 

This act was accompanied by Resolution 8-120, 
May 22, 1979. 25 D.C.Reg. 10889. This act 
and resolution are substantially identical to E. 
A. 3-16 and Resolution 3-42, suTpra. 

9. Fourth Emergency MuLtirFamily Rental 
Housing Purchase Act of 1979, E.A. 3-90, 
approved August 27, 1979. [26 D.C.Reg. 
986] 

Accompanied by Resolution 3-179, July 81, 1979, 
26 D.C.Reg. 989, this act was adopted after 
submission of the Multi-Family Housing Pur- 
diase Act of 1979, Act No. 3-62, to Congress on 
July 12, 1979. The Council stated in Resolution 
3-179 that the permanent legislation would not 
become effective before the expiration of E.A. 
3-53, supra, in September. This was the case be- 
cause Congress adjourned for a district work 
period for most of the month of August. This 
emergency act was intended, therefore, to "fill 
the gap" between enactment of the permanent 
bill and expiration of the congressional review 
period. 
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10, Latest Ccmfarming Emergency Offer to 
Purchase Act of 1979, E.A- 3-96, approved 
August 27, 1979. [26 D.CReg. 1022] 

Accompanied by Resolution 3-205, 26 D.C.Reg. 
1026, this act includes the provisions of the 
previously-enacted emergency bills on this sub- 
ject, as well as a provision requiring an owner 
to allow no fewer than 60 days for settlement 
with a tenant purdiaser after the effective date 
of the purchase contract. Resolution 3-205 noted 
that the Mayor was expected to sign the per- 
manent Offer to Purchase Act on July 31, 1979, 
but that, like the Multi-Family Rental Housing 
Purchase Act, it would not clear congressional 
review before the expiration of E.A. 3-54, 
supra, in September. 



Gallagher, Associate Judge, with whom Kern, Ne- 
BEKER and Harris, Associate Judges, join, concurring: 
I concur and wish to add a few comments to the court's 
holding that the District of Columbia Self-Goveniment 
and Governmental Reorganization Act (Home Rule Act) 
D.C. Code 1979 Supp., § 1-146 (a) forbids successive en- 
actments of substantially identical temporary legislation 
directed at a single emergency. The statute provides that 
emergency acts "shall be effective for a period of not to 
exceed ninety days.*^ ^ (Emphasis added.) That certainly 



1 In SEC V. Sloan, 436 U.S. 103 (1978), the Supreme Court 
reached the same conclusion in interpreting a statute with 
substantially similar language. There the Court held that the 
Securities and Exchange Commission could not order suc^ 
cessive suspensions of trading under a statute permitting: it 
"summarily to suspend trading in any security . . . for a 
period, not exceeding ten days. • . .'' Id. at 111 (quoting 15 
U.S.C. § 78 1 (emphasis in original) ). 
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seems plain enough. The emergency acts are not effective 
beyond the ninety-day period. The provision of the 
Home Rule Act admits of only one reading in the con- 
text of the statutory and constitutional scheme. 

Article I, Section 8 of the United States Constitution 
commands Congress 

To exercise exclusive Legislation in all Cases 
whatsoever, over such District ... as may, by 
Cession of the particular States, and the Accept- 
ance of Congress, become the Seat of the Gov- 
ernment of the United States .... 

In the Home Rule Act, Congress indicated at several 
points that there was no intention to cede this ultimate 
authority to the District of Columbia, expressly reserving 
the right to legislate for the District at any time, includ- 
ing the amendment or repeal of acts passed by the Coun- 
cil, D.C. Code 1978 Supp., § 1-126,^ subject only to the 



^ The complete text of this section provides : 

Notwithstanding any other provision of this Act the 
Congress of the United States reserves the right, at any 
time, to exercise its constitutional authority as legislature 
for the District, by enacting legislation for the District 
on any subject, whether within or without the scope of 
legislative power granted to the Council by this Act, in- 
cluding legislation to amend or repeal any law in force 
in the District prior to or after enactment of this Act 
and any act passed by the Council. [D.C. Code 1978 
Supp., § 1-126.] 

Similarly, the purpose section of the statute provides in 
part: 

Subject to the retention by Congress of the vltimate 
legislative authority over the Nation's Capital granted by 
article /, section 8, of the Constitution, the intent of Con- 
gress is to delegate certain legislative powers to the gov- 
ernment of the District of Columbia ; authorize the elec- 
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safety valve granted to deal with emergencies on a tem- 
porary basis. To safeguard this power, Congi^ess pro- 
vided that most permanent acts of the District Council 
must be transmitted to Congress for a 30-day review 
period, § 1-147 (c) (1). Congress spelled out detailed pro- 
cedures for concurrent resolutions of disapproval by both 
Houses during the review period. § 1-127.^ Its careful 
attention to the preservation of its oversight role reflects 
both its responsiveness to the Constitutional mandate and 
its legitimate interest in the unique national and inter- 
national considerations in the government of the federal 
city. Adoption of the position urged by the District 
would lead to two results which Congress clearly could 
not have intended. 

First, repeated enactments of numerous "emergency" 
measures would effectively result in permanent legisla- 
tion in force in the District of Columbia which had never 
been subjected to Congressional review, a result directly 
in contravention of the requirements of the Home Rule 
Act (§l-147(c) (D). The District's argument that 
Congress' retention of legislative power permits it to step 



tion of certain local officials by the registered qualified 
' electors in the District of Columbia; grant to the in- 
habitants of the District of Columbia powers of local self- 
government; to modernize, reorganize, and otherwise im- 
prove the governmental structure of the District of Co- 
lumbia; and, to the greatest extent possible, consistent 
with the constitutionaX mandate, relieve Congress of the 
burden of legislating upon essentially local District mat- 
ters. [D.C. Code 1978 Supp., §1-121 (a) (emphasis 
added).] 

' If, as a result of several years' experience, the conclusion 
has been reached by the Council that the statutory ninety 
(90) day emergency period is not long enough to conclude 
that particular legislative process, this is essentially a prob- 
lem for presentation to Congress and not the court. 

[1010] 



Digitized by 



Google 



222 



in at any time and amend or repeal an emergency act 
ignores the fact that in the Home Rule Act, Congress 
expressly has chosen to exercise its oversight authority 
over permanent legislation through the 30-day layover 
provision. To conclude that emergency legislation may be 
indefinitely used successively would be to permit the 
Council to avoid the constitutionally required supervision 
of Congress if by a two-thirds vote of the Council. This 
is in fundamental conflict with the Home Rule Act and 
the Constitution.* 

A second unwarranted consequence of the District's 
position is that, as a practical matter, a substantial 
body of laws in force in the District might be effectively 
insulated from both Congressional and judicial scrutiny. 
Taken altogether, the District's position results in the 
proposition that the Council can pass successive emer- 
gency acts ad infinitum, constrained only by the neces- 
sity of obtaining a two-thirds vote every 90 days and the 
possibility that Congress might step in sua sponte and 
overrule the emergency legislation. Furthermore, says 
the District, the Council's finding of an emergency would 
not be subject to court review.' 

I agree with our dissenting colleagues that in deciding 
this case the court should first examine the construction 
which the Council has placed on the Act of Congress we 
are interpreting.* In doing so, however, we should not 
take a narrow approach, ignoring the vast amount of 



* Article 1, Section 8 of the Constitution, supra. 

' I doubt the merit of this contention if, for example, the 
finding on its face reveals the absence of genuine emergency 
circumstances. 

* I do not agree, however with the second step, viz., the 
deference doctrine, which the dissent espouses. 
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documentary history before us of the Councirs utiliza- 
tion of the Emergency Legislation.' After all, in decid- 
ing a case of this nature we ''need not be blind to what 
all others know." Cullinane v. Geisha House, Inc., D.C. 
App., 354 A.2d 515, 518 n.l2 (1976).''' It is only fair to 
the Council that the broad spectrum of its actions on 
emergency legislation available to us in this record be ex- 
amined lest we obtain a false picture from a restricted 
inspection. 

In this court, in this case, the parties have stipulated 
to 84 instances of the sticcessive use of emergency pow- 
ers. A perusal of the stipulation filed with this court 
relating to these 84 instances shows the Council has been 
utilizing emergency legislation to deal with such dubious 
social emergencies as: regulations relating to ice cream 
vendors, public alley closings, rental vehicle tax, merit 
personnel legislation, senior citizen residences sales tax 
on meals exemptions, and household and dependent care 
services deduction. In some instances, there have been 
emergencies declared on the same problem every three 
months for a period of two and three years. 

In a characteristically learned opinion, then Corpora- 
tion Counsel John R. Risher, Jr. stated not long ago that 
''while prior to consideration of a proposed act as an 
emergency measure, the Council as a matter of practice 
adopts a resolution containing findings purporting to 
establish the necessary emergency circumstances, often 
these findings on their face reveal the absence of ^emer- 
gency circumstances,* and that the proposed act[s] are 
not the proper subjects for enactment as emergency 



' See Stipulation, filed November 21, 1979, by counsel for 
all parties. 

'^^Cert. denied, 428 U.S- 923 (1976), quoting Burr v. 
N.LJi.B., 821 P.2d 612, 624 (5th Cir. 1963). 
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mecLsiires.^^ Opiniaii of the Corporation Counsel, The 
Emergency Legislation Authority of the Coimcil, 1 Op. 
C.C.D.C- 457, 9 (1977) (emphasis added). 

Corporation Counsel Risher had this to say on the sub- 
ject of repeated enactment of emergency legislation on 
the same problem 

I submit that • • • enacting a fourth bill on 
basically the same problem on an emergency 
basis tends to circumvent the intent and purpose 
of the authority delegated in section 412(a)' 
provisions. As I view section 412(a), it was 
designed to give the Council power to meet cer- 
tain crises head on, and thus avoid the lengthier 
process involved in permanent legislation which 
cannot become effective until it is first presented 
to Congress and a period of thirty legislative 
days have expired. However, section 412(a) is 
in this instance being used to continue the effec- 
tiveness of ^^permanenV* legislation on an 
^^emergency" baMs, a device which strikes me as 
an obvious circumvention of the Charter. For 
these reasons, and the further reason that I do 
not believe that the Mayor as the Chief Execu- 
tive should become a party to such procedures, 
it is my recommendation that the act not be 
approved. [Opinion of the Corporation Counsel, 
Emergency Cooperative Regulation Act of 1976, 
1 Op. C.C.D.C. 424, 2 (1978) (emphasis add- 
ed).] 

In a subsequent opinion, then Acting Corporation 
Counsel Louis P. Robbins felt obliged to return to the 
same theme. In commenting on housing legislation then 
being proposed, he said 



•D.C. Code 1979 Supp., § 1-146 (a). 
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The second factor is the substantial likeli- 
hood that EA 2-133 will be extended by another 
emergency act if Bill 2-333 is sent to Congress 
for the 30-day layover period. In that event, we 
would be called upon to remind you that this 
Office considers successive emergency acts to he 
presumptively invalid. See Mr. McCall/s Mem- 
orandum to you dated April 27, 1978. This pre- 
sumption will attain greater force if the Coun- 
cil again declines to carefully establish a factual 
basis for such an emergency declaration. [Opitir- 
ion of the Corporation Counsel^ First Emer- 
gency Housing Discontinuance RegtUation Act 
of 1978, 3 Op. C.C.D.C. 258 (July 27, 1978) 
(emphasis added).] 

It was doubtless utilization sudi as this of the emer- 
gency acts that led former Corporation Counsel Risher 
to make the prescient observation that 

the continued dbtise of the emergency legislation 
authority uuiU inevitably lead to judicial invalid 
dation and, perhaps, a precedent whidi restricts 
the District's emergency legislation authority. 
[Opinion of the Corporation Counsel, The Emer- 
gency Legislation Authority of the Council, 1 
Op. C.C.D.C. 457, 9 (1977) (emphasis added).] 

It is evident that to construe the Home Rule Act as 
permitting indefinite successive utilization of emergency 
legislation on the same problem would enable the Coun- 
cil to avoid the Congressional supervision which is cru- 
cial to the statutory scheme. It would be, effectively, a 
basic amendment of the Home Rule Act. 

Another reason I am motivated to write, however, is to 
state my disagreement with views in the dissenting 
opinion on the scope of our review in this case, which I 
hope do not later obtain currency. I might say pre- 
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liminarily that in several previous cases, we have exer- 
cised our jurisdiction to decide whether the Council ex- 
ceeded its authority by passing legislation which argu- 
ably violated the specific limitations contained in the 
Home Rule Act D.C. Code 1978 Supp., §1-147 (a). 
E.g.f Bishop v. District of Columbia^ D.CApp., 411 A.2d 
997 (1980) (en banc) (tax on unincorporated profes- 
sionals prohibited) ; Capitol Hill Restoration Society ^ Inc. 
V. Moore, D.CApp., 410 A.2d 184 (1979) (CouncU's 
grant of appellate court jurisdiction in certain non- 
contested cases impermissibly altered court's jurisdic- 
tion) ; Mcintosh v. Washington, D.CApp., 395 A.2d 744 
( 1978 ) ( Firearms Control Regulations Act) . 

The dissent says that principles of separation of 
powers and of statutory construction require deference to 
the Council's interpretation of its power under the Home 
Rule Act. Specifically, it draws an analogy to a state 
court (this court) reviewing the validity of a state legis- 
lature's (the Council's) action (the emergency legis- 
lation) under the state constitution (the Home Rule 
Act) . This analogy is of questionable usefulness and in 
any event is misapplied. In most of the cases dted by 
the dissent, the courts rejected a particular reading or 
application of the legislature's action to save it under 
the constitution. See e.g., United States v. Vuitchf 402 
U.S. 62 (1971); Flenming v. Nestor, 363 U.S. 603 
(1960) ; Anniston Manufacturing Co. v. Davis, 301 U.S. 
337 (1937). In these cases, the principle of presumptive 
validity of a legislative action is applied when it is the 
action itself which is declared to be ambiguous and given 
a constitutionally saving construction. That is not the 
case here. In this case, it is the Home Rule Act — ^the 
"constitutional" analog — ^which is found by the dissent to 
be ambiguous. It attempts to apply the analogy in re- 
verse, i.e., to construe the ''constitution'' (the Home Rule 
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Act) to save the legislature's action. Deference to the 
legislative body is not appropriate, however, when the 
issue is interpretation of the "constitution." 

Our dissenting colleagues draw attention to the state- 
ment in United States v. Nix(m, 418 U.S. 683 (1974), 
that the interpretation of its powers by any branch is to 
be given great respect (id. at 703). It would have been 
instructive to continue on with that passage of the Su- 
preme Court's opinion : 

Many decisions of this Court, however, have un- 
equivocally reaffirmed the holding of Marbury 
V. Madison, 1 Cranch 137 [2 L.Ed.60] (1803), 
that "[i]t is emphatically the province and 
duty of the judicial department to say what the 
law is." Id. at 177 [2 L.Ed.60]. 



Our system of government "requires that fed- 
eral courts on occasion interpret the Constitu- 
tion in a manner at variance with the construc- 
tion given the document by another branch." 
Powell V. McCormack, supra at 549 [23 L.Ed. 
2d 491]. And in Baker v. Carr, 369 U.S. at 
211 [7 L.Ed.2d 663], the Court stated: 

^^Dedding whether a matter has in any 
measure been committed by the Constitvr- 
tion to another branch of government, or 
whether the action of that branch exceeds 
whatever authority has been committed, is 
itself a delicate exercise in constitutional 
interpretation, and is a responsibility of 
this Court as ultimate interpreter of the 
Constitution.** 
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Notwithstanding the deference each branch 
must accord the others, the "judicial Power of 
the United States" vested in the federal courts 
by Art III, § 1, of the Constitution can no more 
be shared with the Executive Branch than the 
Chief Executive, for example, can share with 
the Judiciary the veto power, or the Congress 
share with the Judiciary the power to override 
a Presidential veto. Any other conclusion would 
be contrary to the basic concept of separation 
of powers and the checks and balances that flow 
from the scheme of a tripartite government. The 
Federalist, No. 47, p. 313 (S. Mittell ed. 1938). 
We therefore reaffirm that it is the province and 
duty of this Court "to say what the law is" with 
respect to the claim of privilege presented in 
this case. Marbury v. Madison^ supra^ at 177 
[2 L.Ed.60]. [United States v. Nixon^ supra at 
703-05 (emphasis added) .] 

It seems to me the fundamental difference between 
the majority and dissenting view in this case is there 
discussed. The dissenting opinion here is preoccupied 
with a doctrine of deference; and the majority view is 
concerned principally with the proposition that, in the 
final analysis, it is "the province and duty of this Court 
'to say what the law is . . . ,' " the historical doctrine of 
Marbury v. Madison.'^ 

Deference to the legislature is appropriate when a 
legislative action is capable of two readings, one of which 
would invalidate it and one of which would uphold it. 
See Flemming v. Nestor, supra at 617. But when the 
meaning of a statute is questioned it is the duty of the 



•1 Cranch 137, 2 L.Ed. 60 (1803). 
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courts, not the legislature, to resolve the issue. In the 
past, this court did not display any particular reluctance 
in declaring an Act of Congress unconstitutional To 
illustrate, in Estate of French, D.C.App., 365 A.2d 621 
(1976),^^ this court declared unconstitutional an Act of 
Congress popularly known as the Mortmain statute, on 
the ground that it created an unreasonable classifica- 
tion and had no rational legislative purpose {id. at 624- 
25). I call that a rather strong holding. I see no reason 
why the court should now be reticent in dealing with 
actions of the City Council. 

If we were to derogate the traditional role of the court 
in the early stages of this new government, it would 
bode ill for the expectation of a confident, able, inde- 
pendent judiciary in this jurisdiction. One hardly needs 
to labor the importance of an independent judicial 
branch. Without independence, the judiciary would be 
merely an appendage of the other two branches. There 
most certainly should be no meddlesome interference with 
the other branches of government, but when it comes to 
interpreting acts of Congress this court should carefully 
weigh but not defer to the viewpoint of the executive 
or legislative branches. Not only is the judiciary best 
equipped to perform the function, but this is perhaps the 
court's most important responsibility. In the long run, 
the steady manifestation of the highest traditions of the 
judiciary will turn out to be profoundly in the best in- 
terest of the government, and hence the community. 



^^ Appeal dismissed and eert. denied, 434 U.S. 59 (1977), 
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MACK, Associate Jtidge, dissenting, with whom NEW- 
MAN, Chief Jvdge and PRYOR, Associate Jvdge^ join: 
The language of the Home Rule Act relating to the is- 
sue of successive emergency enactments is ambiguous. 
The legislative history is both meager and inconclusive. 
Nevertheless, based on this paucity of congressional di- 
rection, the majority has construed the Act as a very 
restrictive grant of legislative power. I submit such a 
narrow interpretation i^ould only be made when the 
legislative history compels the conclusion that this was 
the explicit intent of Ck>ngress. 

We are concerned here with the statutory construction 
of a small but vitally important segment of the legislative 
authority of the District of Columbia Council. There is 
complete agreement by the parties that a genuine emer- 
gency existed necessitating the emergency legislation at 
issue. We are w>t therefore faced with a charge of abuse 
of power. We are asked simply to define the limits of 
power. Specifically, we are asked to interpret whether 
the phrase ^'such act shall be effective for a period of not 
to exceed ninety days" means only one substantive legis- 
lative response per emergency or rather is a temporal 
limitation on each exercise of legislative power without 
regard to the substantive terms. 

Ordinarily, use of the word "act" in the context of 
legislation means the exercise of power rather than the 
content of the legislation. Witness the fact that many 
statutes of Congress are referenced as Acts — ^for in- 
stance, the "Act of October 15, 1972." And the language 
of the statute at issue here simply does not restrict the 
Council from "acting" where there is a finding of emer- 
gency circumstances by two-thirds vote. Accordingly, at 
the very least one must conclude that the statute is not 
sufficiently clear to warrant a definitive interpretation 
without turning to the legislative history. There too, 
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we find only brief and inconclusive mention of the issue 
of successive emergency enactment from which, I submit, 
no clear statement of congressional intent is discernible. 
I am convinced that, under basic principles of statutory 
construction, the Council's legislation can, and should, 
be upheld. Moreover, in view of the context in which this 
»case arises, I believe we are compelled to rule for the 
District of Columbia when we apply not only miles of 
statutory construction, but also principles and presump- 
tions attendant to state constitutional interpretations of 
the gravest nature. 

I. 

There is a fundamental canon of statutory construc- 
tion which mandates that if a statute is fairly susceptible 
of two constructions, one which will give it effect, the 
other which would defeat it, the former is preferred. 
Anniston Manufacturing Co. v. Davis^ 301 U.S. 337, 351 
(1937). Coupled with this canon is the strong presump- 
tion in favor of the validity of actions by the legislature 
(in this case the District (jouncil). Flemming v. Nestor, 
363 U.S. 603, 617 (1960) ; Cobb v. Bynum, D.C.App., 387 
A.2d 1095, 1097 (1978). This presumption attaches not 
because the Council has so interpreted its authority, but 
because it is a legislative body, a coordinate branch 
whose actions are entitled to great respect. 

The purpose of these time-honored principles is to 
avoid the situation the majority may have wrought here. 
The determination of legislative intent from a cold record 
is a difficult, imprecise task. If a court errs in invali- 
dating a legislative act, the error cannot be corrected. 
The legislature can pass a new statute, but the court's 
decision is final as to impact and scope. It is a troubling 
thought that we, in interpreting an ambigfuous statute, 
may have forever foreclosed operation of a valid act. 
This is a high price to pay for guessing wrong. 
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And the statute is ambiguous. The language of the 
Home Rule Act authorizing 90-day legislation by a two- 
thirds vote of Council members if "emergency circum- 
stances make it necessary'' is susceptible to two inter- 
pretations. Looking to t^e interpretation which would 
give validity to what the Council has done, the language 
of the Act can be read as a procedural requirement of a 
two-thirds vote for each exercise of power throughout an 
emergency (as opposed to one exercise). Similarly, the 
meager legislative history relevant to this section can 
be read to support this construction.^ Thus Representa- 
tive Rees' comments expressing a concern over "hanky- 
panky'' abuse can fairly be construed as indicating that 
the procedural safeguard of a two-thirds vote was the 
solution to this potential abuse, rather than a prohibi- 
tion against dealing with an emergency more than one 
time.* 



^ We should be most reluctant to draw the restrictive con- 
clusions of the majority from this legislative history. Only 
two pages out of the almost 4,000 comprising the Home Rvle 
History are devoted to a discussion of successive enactments. 
Congress simply did not focus its attention on this issue 
sufficiently to provide us with any reliable guidance. 

2 The legislative history of the 1978 Amendments to the 
Home Rule Act also supports this conclusion. In revising the 
description of the period for congressional review of perma- 
nent legislation, note was made of the fact that under Uie Act 
as then written, the District was forced "to enact an inordi- 
nate amount of temporary (90-day) 'emergency legislation' 
that requires no congressional review." H.R. Rep. No. 95- 
1104, 95th Cong., 2d Sess. at 2 (1978). At the same time 
that Congress amended this legislative layover section (D.C. 
Code § 1.147(c)(1)), it also amended § 1.146(a)— the pro- 
vision at issue here — ^without making any change in the 
emergency procedures. When it is shown that an interpreta- 
tion has been brought to the attention of Congress and not 
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Given the ambiguity in both the statute and its histoi-y, 
the direction which this court should take is clear. Hav- 
ing found nothing in the statutory language or its his- 
tory to mandate otherwise, and I submit there is nothing 
there, we should choose the construction that would give 
effect to the Council's actions. See United States v. 
Vuitch, 402 U.S. 62, 70 (1971). Instead, the majority 
has devised an alternative "solution'* (for itself, I might 
say, as well as the Council). It has concluded that we 
can all avoid the problem of the "second time around" 
by requiring the Council to enact emergency legislation 
using permanent legislative procedures. I suggest that 
the majority, itself, has engaged in legislating and is 
treading on dangerous ground. 

The proposed "solution" is not a solution at all. It 
begs the issue.* It requires the Council, faced with a 
crisis, to apply a cumbersome procedure, antithetical to 
the very nature of emergency responses, which Congress 
could not have intended. It obliterates the difference be- 
tween "temporary" and "permanent" since the Council, 
faced with the impossible duty of forecasting the length 
of an emergency, will be encouraged to use the perman- 
ent track in all cases. Moreover it places on the District 
of Columbia Council the burden (which we might 
heartily applaud but which no other legislative body has 
had to accept)— the mandate, irrevocable, of being abso- 
lutely right, the first time, in proposing a solution. 



changed by it, it is almost conclusive that the interpretation 
has congressional approval. Kay v. FCC, 143 U.S.App.D.C. 
223, 231^2, 443 F.2d 638, 646-47 (1970). 

• Contrary to the majority's implicit view, the conclusion 
that successive emergency enactments are proper under the 
Home Rule Act does not detract from or negate the need for 
a permanent legislative process. Both are separate and distinct 
mechanisms. 
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In arguing the feasibility of its approach, the majority 
relies on the Council's regfulations, which, of course, were 
not in effect when the Home Rule Act was passed. It 
relies, erroneously, on speculative comments by Repre- 
sentative Rees that the "permanent procedures" could 
be followed if an emergency exceeds 90 days. The fact 
is that the "permanent procedures" Representative Rees 
referred to did not include the 30 legislative-day layover 
for congressional review. The layover provision was 
added subsequent to the time of the comments by the 
Congressman. There is no suggestion anywhere in the 
legislative history that the permanent procedure in the 
Act as finally passed would be adequate to accommodate 
continuing emergencies. Absent such a clear statement, 
we should be very hesitant to impose this construction. 
The truth of the matter is — and the majority's disposi- 
tion confirms this — ^that we simply do not know whether 
the Council, even under ideal circumstances,* could oper- 
ate effectively by placing emergency matters on a per- 
manent procedural track.' 



* The majority opinion calculates that under ideal circum- 
stances, these permanent "temporary" acts would become 
law within 71 days. That leaves only an additional 19 days for 
the less-than ideal snags inherent in any legislative process 
before the original 90-day emergency act expires. I do not 
share the majority's view that this tight schedule is a feasible 
alternative. 

^ Most troublesome of all, the majority's conclusion relies 
heavily on the provisions in the permanent track for full 
public review and participation before an enactment becomes 
final. Yet, later in the opinion the majority suggests that these 
very procedures for public participation be abbreviated so as 
to pass emergency measures within 90 days. In an effort to 
fit the square peg of emergency acts into the round hole of 
permanent legislation, the majority suggests that the pro- 
cedures for permanent legislation be altered. 
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I submit this difficulty could be easily avoided. When 
a court reaches an impasse in statutory interpretation, 
it should turn to certain concepts of long standing for 
guidance. Some of these judicial guidelines are repeated 
so often as to appear to be "generalities." Yet, I cannot 
think of a set of circumstances that demonstrates more 
graphically the importance of a court's adherence to such 
generalities than the present circumstances. Nor can I 
think of circumstances demonstrating more graphically 
the folly of devising innovative legislative solutions. The 
issue here — ^lost sight of by the majority — ^is whether the 
Home Rule Act, as passed by Congress^ allows successive 
emergency enactment. The answer is simple under judi- 
cial guidelines — ^given the circumstances here of am- 
biguous statutory language, not definitively resolved by 
the legislative history, we give effect to the challenged 
enactment. The majority, in refusing to meet the issue 
head-on, has read something into the Home Rule Act that 
is not there,* contrary to principles of statutory con- 
struction. See FTC v. Simplicity Pattern Co.^ Inc.^ 360 
U.S. 55, 67 (1959). It has done so without according 
due weight to the Council's interpretation of its authority 
to act under the Act — again contrary to principles of stat- 
utory construction. Cf. UdaU v. Tollman, 380 U.S. 1, 16 
(1965) ; Lange v. United States, 143 U.S.App.D.C. 305. 
309, 443 F.2d 720, 724 (1971). 

It has acted with only a dim perception of yet another 
venerable judicial principle: a court must not interpret 
a statutory provision so as to bring about undesirable or 
unjust consequences. United States v. American Truck- 
ing Associations, Inc., 310 U.S. 534, 543 (1940) ; Quinn 
V. Butz, 166 U.S.App.D.C. 363, 373, 510 F.2d 743, 753 



*The majority, in essence, has added a sentence to the 
statute: "If the emergency lasts longer than 90 days, the pro- 
cedures for permanent legislation are to be followed." 
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(1975). The potential impact of the majority's decision 
today is widespread and the repercussions unknown^ The 
plaintiffs did not challenge the substantive validity of the 
Council's legislation. There is no issue here that a gen- 
uine, on-going emergency existed. Yet, the majority has 
accepted the rationale that because such abuses might 
occur, an issue not factually before the court. Congress 
could only have intended to mean that any successive act 
was unlawful. These are separate issues. If the validity 
of the emergency declaration were challenged here, we 
might be faced with the question of abuse. We should 
resist the temptation to hastily respond to perceived 
abuses in other Council actions (see, e.g.^ Judge Galla- 
gher's statement ante at p. 37) by reading into the Act 
an absolute prohibition regardless of the merits of the 
emergency. As a result of this conclusion, the decision 
will create an untold number of truly aggrieved indi- 
viduals who have been transacting the business of their 
lives under now-invalid Council acts. The court's mandate 
today gives the Council only 90 days to respond to this 
concern. Predictably at least one response will entail 
rushed passage of permanent "temporary" measures, 
using the court's "solution," to buy more time. The 
court's decision will have created yet another emergency, 
forcing the Council to put aside its regular pressing 
business. These adverse consequences argue strongly for 
a construction that will uphold the Council's actions. 
United States v. Powers, 307 U.S. 214, 217 (1939). 



^For example, during the pendency of this appeal, the 
Federal National Mortgage Association cut off any further 
funding in the District because an increase in the interest 
ceiling on home mortgages had been enacted by emergency 
legislation. Although the parties here have identified emer- 
gency legislation in effect at the time the case was argued, we 
do not have before us any indication of more recent actions 
taken by the Council. 
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In any task of statutory construction, particularly one 
as important as is presented here, we must do more than 
examine the legislative history of the narrow section 
at issue. Kokoszka v. Belford, 417 U.S. 642, 650 (1974). 
Acts of Congress must be interpreted in light of the spirit 
in which they were written and the reasons for enact- 
ment General Service Employees Union v. NLRB, 188 
U.S.App.D.C. 119, 124, 578 F.2d 361, 366 (1978). This 
court has a duty to favor that interpretation of the Home 
Rule Act that will make its purpose effective, and avoid 
one which would make its purpose more difficult to ful- 
fill. See United States v. General Motors Corp.^ 171 U.S. 
App.D.C. 27, 45, 518 F.2d 420, 438 (1975). We should 
construe ambiguous provisions with reference to the 
manifest purpose of the Act Zeigler Coal Co. v. Kleppe, 
175 U.S.App.D.C. 371, 381-82, 536 F.2d 398, 408-09 
(1976). 

The "core and primary purpose of the Home Rule 
Act" • is to "grant to the iiAabitants of the District of 
Columbia powers of local self-government; . . . and, to 
the greatest extent possible consistent with the consti- 
tutional mandate, relieve Congress of the burden of legis- 
lating upon essentially local District matters." D.C. Code 
1978 Supp., §1-121 (a) (emphasis supplied). I would 
take Congress at its word.* 

II. 

I am troubled by a more basic problem with the ma- 
jority decision. I think the court has been presented with 



^Mcintosh V. Washington, D.C.App., 395 A.2d 744, 753 
(1978) quoting D.C. Code 1978 Supp., § 1-121 (a). 

• See, e.g., Kennedy v. City of Newark, 29 N.J. 178, , 

148 A.2d 478, 477-78 (1959), where the New Jersey Supreme 
Court liberally construed powers given municipalities under 
a home rule act, favoring local action. 
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something more than a task of statutory construction. 
We have been asked to interpret the enactment from 
which the District derives its governmental existence. I 
view the problem therefore as one analogous to constitu- 
tional interpretation. The District of Columbia Charter 
forms the basis for all governmental authority in the 
District It establishes a three branch system of govern- 
ment with co-equal coordinate departments. The legisla- 
tive power is "vested in and shall be exercised by the 
Council" (D.C. Code 1978 Supp., § 1-144 (a)), the execu- 
tive power in the Mayor (D.C. Code 1978 Supp., § 1- 
162), and the judicial power in the District of Columbia 
Court of Appeals and Superior Court (D.C. Code 1978 
Supp., §11-431, Appendix). Although some restrictions 
have been placed over the subject matter on which the 
Council may legislate, see, e.y., Capitol Hill Restoration 
Society, Inc. v. Mo<yre, D.C.App., 410 A.2d 184 (1979), 
the powers conferred are not limited in their scope. D.C. 
Code 1978 Supp., § 1-124. 

The legislative history of Home Rule manifests a con- 
gressional intent to delegate to the District powers as 
broad as its own. The House Committee Report, in ex- 
plaining the Act's general delegation of legislative pow- 
ers, noted : 

Congress, in legislating for the District, has 
all the powers of a state legislature, and Con- 
gress may delegate to the District government 
that "full legislative power, subject of course to 
constitutional limitations to which all lawmak- 
ing is. subservient and subject also to the power 
of Congress at any time to revise, alter, or re- 
voke the authority granted." 

Firemen's Insurance Co. of Washington, D.C. v. Wash- 
ingtm, 157 U.S.App.D.C. 320, 324, 483 F.2d 1323, 1327 
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(1973) citing District of Columbia v. Thompson Co., 346 
U.S. 100, 109 (1953) ; quoted with approval in Staff of 
THE House Committee on the District of Columbia, 
93d Cong., 2d Sess., Home Rule for the District of 
Columbia 1973-1974 at 1448 (Comm. Print 1974). We 
may accordingly view the Charter as a broad and un- 
defined grant of authority to the Council, similar to 
the power of a state, and subject only to the specific 
limitations enumerated in the Act. [D.C Code 1978 
Supp., §1-126 (Congressional reservation of authority), 
id., -127 (Congressional action on certain District mat- 
ters), 1979 Supp., § 1-147 (Limitations regarding specific 
subject matter), and 1978 Supp., §47-228 (Budget 
process — Limitations on borrowing and spending).] 

* But whether we characterize the District of Columbia 
as a municipal corporation, a state government, or some- 
thing uniquely in between, its lawmaking body is entitled 
to certain presumptions in reviewing its action. The fore- 
most of these is that every lawmaking body is entitled to 
a presumption in favor of the constitutionality of its 
actions. McDonald v. Board of Election Commissioners of 
Chicago, 394 U.S. 802, 809 (1969) ; Flemming v. Nestor, 
supra; Monarski v. Alexandrides, 362 N.Y.S. 976, 982 
(1974) . This principle is based on a view of separation of 
powers which operates to prevent one branch from en- 
croaching on the powers of another. Union Pacific Rail- 
road Co. V. United States, 99 U.S. 700, 718 (1879). As 
a corollary, it is never presumed that a legislative body 
exceeded its authority or intended to violate the constitu- 
tion. Anniston Manufacturing Co. v. Davis, supra at 
351-52. Lastly, a general presumption of good faith is 
attributed to all lawmaking bodies. I think all these 
presumptions should operate here as we interpret the 
bounds of the authority within which the Council can 
function under the Charter. 



[1028] 



Digitized by 



Google 



240 



Placed in this framework, other principles of analysis 
come into focus in the instant case. Courts should ad- 
here to the principles of judicial restraint when called 
upon to review the validity of the authority under which 
a coordinate branch of government acts. Any restriction 
on broad authority should be read narrowly and no limi- 
tations not expressly imposed by Congress should be in- 
ferred. The interpretation of its powers by any branch is 
to be given great respect United States v. Nixon^ 418 
U.S. 683, 703 (1974). Adherence to these principles is 
not an abdication of judicial responsibility, but rather a 
prudent exercise of such authority. 

In light of the dictates of these principles, I would view 
our task as completed once we were assured that the 
acts in question had met the Charter's technical require- 
ments: that two-thirds of the Council members had voted 
in its favor, that it was signed by the Mayor, and that it 
was substantively valid. The Home Rule Act on its face 
does not impose any additional limitation. I would not 
search further for a basis to invalidate the Council's 
actions. 

I would take this approach because of the "checks" 
found in the overall legislative process that are a safe- 
guard against potential abuse. The existence of these 
"checks" provides a persuasive basis from which to con- 
clude that this limited judicial review of another branch's 
authority was also Congress' intent. Each act by the 
Council requires an absolute two-thirds majority vote, an 
extraordinary requirement, higher even than the vote re- 
quired to overturn a mayoral veto. Each act expires 
automatically after 90 days, requiring that the entire 
enactment process be reexecuted, including a new two- 
thirds vote. Each act is subject to judicial review for 
substantive validity. By its terms, the Charter contains 
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an additional "check" on the possibility of legislative 
abuse by making emergency enactments subject to 
mayoral veto. Should there be any remaining doubt, the 
Act reserves for Congress the power to take any action 
respecting the District. D.C. Code 1978 Supp., § 1-126. 
Thus persons aggrieved by successive Council enactments 
have numerous options to redress their concerns through 
the political branches of both the District and federal 
governments. Beyond assuring the substantive validity 
of an act, there is no need, and indeed I think it unwise, 
for us to offer yet another forum unless clearly required. 

I think one of the consequences of unnecessarily hold- 
ing that many of the Council's acts are ultra vires is to 
undermine the effectiveness of the Council. Until Con- 
gress provides us with a clear direction that it intended 
to limit the Council's powers in the manner adopted by 
the majority, I think we should carefully exercise our 
authority to encourage the development of the respon- 
sible and independent government envisioned by the 
Charter, accountable most directly to the residents of the 
District. 
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[Subsequently, the following letter was received for the record.] 

Government of the District of Columbia, 

Office of the Corporation Counsel, 

Washington^ D.C.^ July i, 1980. 
Hon. Walter E. Fauntroy, 

Chairman^ Subcorwmittee on Government Affairs and Budget^ Com- 
mittee on the District of Columbia^ U.S. House of Representatives^ 
Longworth House Office Building^ Washington^ D.C. 
Dear Mr. Chairman : This is in response to the request of minority 
counsel at the subcommittee hearing on Jime 11, 1980, for particular 
information concerning the emergency powers of the Mayor. There is 
no general or residual power vested in the Mayor of the District of 
Columbia to impose restrictions or duties upon individuals or busi- 
nesses in the District in response to emergency circumstances. How- 
ever, several statutes and regulations give the Mayor limited powers 
to respond to specific emergencies posing a substantial threat to the 
safety of the community. 

A number of laws give the Mayor the authority to respond to civil 
disorders or public disasters. Article 48 of the Police Regulations of 
the District of Columbia, enacted by D.C. Council Regulation 68-12, 
authorizes the Mayor to issue emergency regulations whenever he, 

. . . determines that a civil disorder or other public disaster, 
or an imminent danger thereof, exists within the District, and that 
such disorder or disaster substantially endangers, threatens or 
interferes with the health, safety or wellbeing of persons, the 
secure possession and use of property, the free exercise or rights, 
or the orderly functioning of government agencies located within 
the District . . . 
/rf., sec. 1. Such regulations may provide for a general curfew; a 
prohibition on the sale of alcoholic beverages, gasoline, and weapons ; 
and a prohibition on the carrying of any weapons, ammunition, or 
incendiary devices in public, /rf., sec. 2. The regulations may take 
effect immediately, but must be published as soon as possible. Id,^ sec. 3. 
The violation thereof is punishable by a fine of $300 or imprisonment 
of 10 days, /rf., sec. 4. Within 48 hours after declaring such an emer- 
gency, the Mayor must appear before the Council to explain why he 
exercised this emergency power, and the state of emergency may not 
extend beyond this meeting unless extended by the Council, /rf., sec. 5. 
Several other statutes complement the Mayor's emergency powers 
under article 48 of the Police Regulations to respond to a civil disorder 
or public disaster. Under the District of Columbia Code, section 4-133 
(1973), in the event of "any emergency of riot, pestilence, invasion, 
[or] insurrection," the Mayor is empowered to appoint citizens as 
special police officers without pay. Similarly, in the event of a riot, the 
Mayor may call upon the President to send in the National Guard to 
assist in the enforcement of the laws. District of Columbia Code, sec- 
tion 39-603 (1973). Also, in the event of exigencies, requiring addi- 
tional firefighters, the Mayor may order the members of the Fire 
Department to work additional hours. District of Columbia Code, 
section 4-404a (1973). 

In addition, two statutes give the Mayor powers to respond to 
lergencies caused by severe air pollution or energy shortages. The 
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Air Pollution Control Act, District of Columbia Code, section 6-811 
et 8eq. (1973), authorizes the Mayor to respond to an air pollution 
emergency pursuant to regulations issued by the Council. District of 
Columbia Code, section 6-813 (1973). These regulations. Relation 
No. 72-12, authorizes the Mayor to shorten the hours or curtail opera- 
tions of sources of pollution, including power plants operated by 
PEPCO and GSA, to restrict vehicular traffic, to impound sources of 
air pollution, and to enter any premises necessary to reduce or ter- 
minate air pollution, /rf., section 8-2 :719. 

The Energy Resources Shortages Act, District of Columbia Code, 
Section 6-2801 et. seq, (supp. VII, 1980), likewise, authorizes the 
Mayor to take steps necessary to respond to an emergency caused by a 
severe energy shortage. He may order businesses to reduce their hours 
of operation, to adjust their temperature requirements, or may order 
any person, group, or class of persons to modify the type and quality 
of fuel oil used. District of Columbia Code, Section 6-2301 (b)(d) 
(supp. VII, 1980). The duration of the Mayor's authority to respond 
to an energy shortage, however, is limited to 15 days, unless extended 
by an emergency act of the Council. District of Columbia Code, Sec- 
tion 6-2301 (e). 

In addition, a bill pending before the Council, bill 3-198, the Dis- 
trict of Columbia Disaster Act of 1979, would authorize the Mayor to 
take temporarv actions in response to a public disaster, emergency, or 
catastrophe. iJnder this bill, the Mayor would be authorized to issue 
emergency executive orders, which could require evacuation, destruc- 
tion of contaminated property or the imposition of a curfew. Such or- 
ders, however, would only be effective for a maximum period of 15 
days, and would have to be extended by an emergency act of the 
Council. 

The Mayor's authority under these statutes and regulations is far 
more limited than the Council's authority to respond legislatively to 
an emergency. Generally, his authority may only be utilized to respond 
to circumstances that pose an immediate tnreat to the physical safety 
of the community. Therefore, such laws as grant the Mayor emer- 
^ncy powers are an inadequate substitute for the power of the Coun- 
cil to enact laws, which become effective immediately and can provide 
a more comprehensive and flexible approach to emergency circum- 
stances threatening the community. 

If I can be of further assistance, please let me know. 
Sincerely yours, 

Judith W. Rogers, 
Corporation Counsel^ District of Columbia. 
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